INTRODUCING LEGAL SYSTEM AND CRIMINAL JUSTICE SYSTEM OF INDONESIA
AND CURRENT ISSUES OF LAW ENFORCEMENT IN INDONESIA

I. INDONESIAN LEGAL SYSTEM
A. History of Indonesian Legal System
Indonesian legal system is Civil Law System (European Continental System), but there are some characteristic of Indonesia legal system because Indonesia also applied Adat Law (Customary Law) and Islamic Law (for example married law : law No. 1 year 1974). 
Indonesian legal system based on Roman-Dutch law, custom and Islamic law. Most of archipelago was under Dutch rule by start of 20th century and under Dutch Netherlands Indies population was divided into Europeans, Natives, and Foreign Orientals; established separate tribunals for Europeans and Natives. Indonesians subject to adat law, with Netherlands East Indies divided into several jurisdictions based on cultural and linguistic criteria. Basic principle was dominance of the received civil law system, and application of adat for natives as far as it was not replaced by statute. First legislation relating to application of Islamic law was 1882 Royal Decree establishing a Priest Court in Java and Madura, with jurisdiction over Muslim family and inheritance law where all parties were Muslim.
Indonesian independence declared two days after Japanese occupying forces withdrew in 1945. After Indonesian declared independence on 17 August 1945, the Indonesian authorities began creating a national legal system based on Indonesian precepts of law and justice. These three strands of adat law, Dutch colonial law and Islamic law co-exist in modern Indonesia. For example, commercial law is grounded upon the Commercial Code 1847 (Kitab Undang-Undang Hukum Dagang or Wetboek van Koophandel), a relic of the colonial period. However, commercial law is also supplemented by a large number of new laws enacted since independence. They include the Banking Law 1992 (amended in 1998), Company Law 1995, Capital Market Law 1995, Antimonopoly Law 1999 and the Oil & Natural Gas Law 2001. Adat law is less conspicuous. However, some adat principles such as “consensus through decision making” (musyawarah untuk mufakat) appear in modern Indonesian legislation. Only statutory reform of Muslim personal status law in that period was enactment of Muslim Marriage and Divorce Registration Law 1946 requiring registration. Marriage Law is applied by regular court system for religious minorities and by sharia courts for Muslim Indonesians. Compilations on Islamic law issued by Ministry of Religion and Supreme Court judges since mid-1980s to clarify points of Islamic law for application in sharia courts.

B. Constitutional Structure of Indonesia
To understand modern Indonesia’s legal system, some background must be given regarding the Indonesian constitutional structure. Indonesia is a unitary republic established pursuant to the constitution declared at independence, commonly called the 1945 Constitution (Undang Undang Dasar 1945). During the 32-year period when Soeharto was in power, the 1945 Constitution was never amended.
After his resignation in May 1998, the 1945 Constitution was amended four times - in October 1999, August 2000, November 2001 and August 2002. Among other things, these amendments deal with far-reaching issues such as limitations on the powers and term of office of the President; Decentralization of authority from the central government to provincial and regional governments; and the creation of additional constitutional bodies such as the House of Regional Representatives (Dewan Perwakilan Daerah) and the Constitutional Court (Mahkamah Konstitusi). Proposals for future amendments, some of which deal with equally weighty matters, are currently being discussed.
The 1945 Constitution provides for a number of constitutional bodies. Two of the most important are the People’s Consultative Assembly (Majelis Permusyawaratan Rakyat or MPR) and the House of People’s Representatives (Dewan Perwakilan Rakyat or DPR). The DPR is 500-strong and consists of elected and appointed representatives. Its main function is to make legislation and hold the President and his ministers accountable. The DPR meets during sessions scheduled throughout the year. The MPR currently has almost 700 members comprising all the DPR members, appointed individuals representing the provinces, and other nominees. Constitutionally, the MPR is the supreme state body. Only the MPR has the power to amend the Constitution. It meets more infrequently, typically on an annual basis (constitutionally, it must meet at least once every five years). It issues policy statements in the form of resolutions (ketetapan) as well as the broad outline of state policy (Garis Besar Haluan Negara or GBHN). The country’s overall economic plan is included in the GBHN.
Whereas the MPR previously elected the President and Vice-President, recent constitutional amendments stipulate that the President and Vice-President are to be directly elected by the people. The first direct elections for the presidency and vice-presidency are expected to take place in 2004. Presidential powers have also been circumscribed to some extent by recent constitutional amendments. Also pursuant to these amendments, a person can only be elected as President or Vice-President for a maximum of two consecutive terms of 5 years each. Nevertheless, the Presidency is still a powerful position in that the President is the head of state and head of government as well as the supreme commander of the armed forces.
C. Legislation
Modern Indonesian legislation come in a number of forms. The variety in categories and sources of legislation is a big hurdle for foreigners seeking to understand Indonesian law. In an effort to clarify the status of various types of legislation, in August 2000 the MPR issued the following official hierarchy of legislation : 
· 1945 Constitution (Undang-Undang Dasar 1945).
· MPR Resolution (Ketetapan MPR).
· Law (Undang-undang).
· Government Regulation Substituting a Law (Peraturan Pemerintah Pengganti Undang-undang).
· Government Regulation (Peraturan Pemerintah).
· Presidential Decree (Keputusan Presiden).
· Regional Regulation (Peraturan Daerah) In practice, there are other legislative instruments in current use. They include Presidential Instructions (Instruksi Presiden), Ministerial Decrees (Keputusan Menteri) and Circular Letters (Surat Edaran). Unfortunately, at times there are inconsistencies between specific legislative instruments.

Once promulgated, legislation is published in the State Gazette of the Republic of Indonesia (Lembaran Negara Republik Indonesia). Certain types of legislation such as Laws and Government Regulations are accompanied by an official explanatory memorandum called the Elucidation (Penjelasan). The Elucidation is published in the Supplement to the State Gazette (Tambahan Lembaran Negara) and is generally authoritative for purposes of interpretation. In addition to the State Gazette, there is a sister publication called the State Report (Berita Negara) which contains government and public notices.

D. Judicial System Republic of Indonesia.
The Indonesian judicial system comprises several types of courts under the oversight of the Supreme Court (Mahkamah Agung). Following the civil law tradition of The Netherlands, Indonesian courts do not apply the principle of precedent which is so familiar among common law jurisdictions.
Most disputes appear before the courts of general jurisdiction, with the court of first instance being the State Court (Pengadilan Negeri). There are about 250 State Courts throughout Indonesia, each with its own territorial jurisdiction. Appeals from the State Court are heard before the High Court (Pengadilan Tinggi), of which there are around 31 throughout Indonesia. The High Court is a district court of appeal. Appeals from the High Court and, in some instances from the State Court, may be made to the Supreme Court located in Jakarta. The Supreme Court can hear a cassation appeal (kasasi) which is a final appeal from lower courts. It can also conduct a case review (peninjauan kembali) if, for example, new evidence is found which justifies a re-hearing. In 1998, the Indonesian authorities established the Commercial Court (Pengadilan Niaga). Initially, the Commercial Court is tasked to handle bankruptcy and insolvency applications. Its jurisdiction can be extended to other commercial matters. Appeals from the Commercial Court proceed direct to the Supreme Court. There is also a State Administrative Court (Pengadilan Tata Usaha Negara) which hears administrative law cases filed against the government. In the 2001 constitutional amendments, provision was made for the creation of the Constitutional Court (Mahkamah Konstitusi). Among other matters, the Constitutional Court has the jurisdiction to hear cases involving the constitutionality of particular legislation, results of a general election, as well as actions to dismiss a President from office.



II. INDONESIAN CRIMINAL JUSTICE SYSTEM
A. Brief History of Indonesia's Criminal Procedure
· Colonial Times
Before 1910, Adat laws applied in Indonesia. When the Dutch colonized Indonesia in 1910, they set up a civil law system that took precedence over the Adat laws. In terms of the criminal procedure, for example, the Dutch enacted two statutes to govern different parts of Indonesia. The Herziene Inlandsch/Indonesisch Reglement ("HIR") applied to Jawa and Madura, while the Rechtsreglement Buitengewesten ("Rbg") applied to the rest of Indonesia. The Adat laws applied to the natives only if it did not clash with the Dutch statutory provisions.
· Japanese Occupation
When the Japanese occupied Indonesia in March 1942, they applied their Japanese Martial Law. This superseded all existing laws in Indonesia at that time.
· Present
Today, Criminal Law System attended by Indonesian KUHP is Civil law based on Dutch Colonial Law, Adat Law and National Law.
After Indonesia gained independence in August 1945, it adopted the Dutch HIR as its code of criminal procedure. In 1981, Indonesia replaced HIR with the KUHAP (The Law of Criminal Procedure : Law No. 8, year 1981), and it provides different rights to defendants in criminal proceedings. The KUHAP improved upon the HIR by adding adversarial features to the criminal procedure. However, the KUHAP does not sufficiently protect human rights and its safeguards are often ignored in practice because there are no penalties for failing to comply with the Act. In response to dissatisfaction with the formal procedures in the Act, a working group drafted a new statue to replace the KUHAP (still on process until now). 

B. Criminal Trial Process in Indonesia
a.	Steps Involved in an Ordinary Criminal Trial :
1.  Arrest
The police must produce a warrant upon arrest if the suspect is not "caught in the act". They must also send a copy of such warrant to the suspect’s family. 
2. Detention
Suspects must be released within one day of arrest unless the investigator, prosecutor, or judge orders a detention. Detention is limited to offences liable to imprisonment of 5 years or more, and crimes under Art 21(4)(b). Suspects may be detained for a maximum of 60 days without judicial consent.

3. Investigation
Investigators must inform the public prosecutor before they begin their investigations. If the investigation is terminated due to insufficient evidence or if the event does not constitute an offence, investigators must inform the prosecutor and suspect.
During investigation, investigators have the authority to summon witnesses for examination.
When the investigation is completed, investigators must promptly submit the dossier of the case to the public prosecutor. If the public prosecutor believes that the investigation is incomplete, he will return the dossier and order for a supplementary investigation. The dossier is then resubmitted.
4. Prosecution
After examining the dossier of the case, the public prosecutor will determine if the case meets the requirements to be brought to court. If he decides to prosecute, he must prepare a Bill of Indictment and bring the action before an appropriate district court. Summonses will then be issued to the suspect and witnesses, if any, to attend trial.
If the public prosecutor decides to cease prosecution, he must produce a written decision to be sent to suspect, investigator, and the judge. Please refer to the appendix for more information about the structure of Indonesia's Public Prosecution Service.
5. Pre-Trial Proceedings
Pre-trial proceedings are limited to examining whether the arrest and/or detention was legal and to decide whether the district court has the jurisdiction to try the case.
6. Trial Procedures
At the outset of trial, the prosecutor will read out the Bill of Indictment. The judge will then summon the accused and witnesses to give their testimonies, which will then be examined. The head judge will lead the examination at trial. The prosecutor and the legal counsel may question the witnesses through the head judge. 
If an accused refuses to answer a question, the head judge will suggest that he answer and thereafter continue the examination. 
After examination, the prosecutor will submit his charges before the accused submits his defence. The prosecutor may reply to the defences put up, provided that the accused has a right to reply. The head judge will then consult other judges on the bench before he reaches a decision.
7. 	Judgment
The court will acquit the accused if guilt has not been legally and convincingly proven or dismiss all charges if the acts do not constitute an offence. 
If the court concludes that the accused is guilty of committing the offence, it will impose a punishment. The public prosecutor will then execute the judgment.
b. The Appeal Process
· Ordinary Legal Remedies
Appeal process
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Once a decision has been reached and read by the judge in a General Court of first instance, the aggrieved party may file an appeal to the relevant court of appeal within seven days.

No appeal can be filed against a: 
1. Judgment of acquittal that relates to an inappropriate application of law; or
2. Judgment of dismissal of all charges that relates to an inappropriate application of law; or
3. Judgment under express procedure. A judgment is made under express procedure when only one judge adjudicates the case because it is clear and minor.

There are three grounds for appealing to the High Court: 
1. Where a law of procedure has been negligently applied;
2. Where a mistake is found in the examination at first instance;
3. Where something is incomplete in the examination at first instance.

After the High Court passes a judgment on an appeal, the aggrieved party can appeal to the Supreme Court as a matter of cassation. 


There are three grounds for appealing to the Supreme Court: 
1. Where a legal rule has not been applied or has been applied in an improper manner;
2. Where the method of adjudication was not concluded according to the provisions of law;
3. Where the court has exceeded the limits of its competence.

· Extraordinary Legal Remedies
Judgments are final and binding at the last appellate level. However a convicted person or his family may seek a final extraordinary remedy by submitting a request to the Supreme Court for reconsideration of the judgment, except when it is a judgment of acquittal or the dismissal of charges. Such a request is not time-barred and may only be made once. 

A request for reconsideration of a judgment may be made when: 
1. New circumstances give rise to a strong presumption that had such circumstances been known during the trial, there would have been an acquittal or dismissal of all charges, or the charges of the public prosecutor would not have been acceptable, or that a less severe criminal provisions would have applied to the case.
2. Matters or circumstances that form the basis and reasoning of the judgment are declared contradictory.
3. A judgment clearly displays a mistake made by the judge or a manifest error.
4. An alleged act which has been declared proven in the judgment, but has not been followed up by the imposition of a penalty.

c.	Role of the Judge 
The role of judges in the Indonesian criminal justice system is to impose a proper punishment on offenders based on a sufficient means of legal proof. Judges are generally only involved in the trial proceedings.
When a judge receives a Bill of Indictment from the Public Prosecutor, he will determine a trial date and order the latter to summon the accused and witnesses to attend the trial. 
During the trial proceedings, the judge is obliged to ensure that the defendant or witness remains free to answer the questions posed. If the judge fails to do so, his decision will be annulled. 
At the end of the trial proceedings, the judge can only convict a person if he has at least two pieces of legal evidence supporting the conviction. Based on the evidence presented, the judge can punish, acquit or dismiss the charges against the accused.
If the accused is convicted and he is sentenced to a punishment that deprives him of his liberty, the judge will assist the head judge to supervise the execution of the punishment. 

d.	Role of the Prosecutors
The Public Prosecution Service of Indonesia is the only agency that has state powers to prosecute offenders. As such, there is no private prosecution in the Indonesian criminal justice system.
Prosecutors are involved in the whole trial process, from the investigations, to trial proceedings and the execution of punishment. At the investigation stage, the prosecutor supervises the police’s investigations. The prosecutor only personally investigates cases when there are special crimes, such as corruption. Once the police complete investigations, they hand the evidence to the prosecutor. If the evidence is satisfactory, the prosecutor will prosecute the offender at an appropriate court. He will prepare a Bill of Indictment for the judge to begin the trial proceedings.
During the trial proceedings, the prosecutor must ensure that the defendant, witnesses and experts are all present. 
The prosecutor must also present all evidence concerning the crime. In practice, the prosecutor usually presents three or more pieces of legal evidence to support the defendant’s guilt.
After the judge has passed judgment on the case, the judge’s clerk will send a copy of the execution of punishment to the prosecutor. The prosecutor will then execute the punishment.
 
e. 	Legal Protections for the Accused
Rights to counsel
A suspect has a right to obtain legal assistance from one or more legal counsels at every stage of the examination. At the start of the investigations, the police will inform the suspect of his right to receive legal assistance during examination at trial. 
If the suspect does not have legal assistance, he will receive free legal aid if he faces the death penalty, or imprisonment of fifteen years or more. The suspect will also receive free legal aid if he is destitute and faces imprisonment of five year or more. 
Once the suspect obtains legal assistance, the counsel has a right to contact him from the moment he is arrested or detained. The counsel also has a right to be present at, and listen to, interrogations. This ensures that the police do not carry out unfair interrogation techniques.

f.	Rules of evidence
The court only admits five types of legal evidence. They are: 
1. The testimony of a witness
2. The testimony of an expert
3. A document
4. An indication
5. The testimony of the accused
In terms of the witness' testimony as a means of legal proof, the judge will compare a witness’ testimony against other witness testimonies or other means of proof to determine whether the testimony is true. In the process, he also considers all other factors that affect the witness’ credibility. A witness usually makes a testimony under oath. However, a testimony not made under oath can still be admitted as supplemental legal evidence if it is consistent with a testimony made under oath. 
As for an indication as a means of legal proof, an indication is an act, event, or situation that is consistent with other facts. It can only be obtained from the testimony of a witness or accused, or from a document.
To convict an accused, a judge must have at least two means of legal proof to support the charge. This ensures that a suspect cannot be convicted merely because he confessed his guilt.

Indonesian courts only accept five types of legal evidence. This restricts the types of evidence prosecutors and defense attorneys can present at trial. For example, a defense attorney cannot present electronic and physical evidence even though they may be strong proof of the accused's innocence. 
Furthermore, the KUHAP does not have specific provisions on evidence gathered abroad. This creates uncertainties when a transnational crime is tried. 
Finally, the KUHAP does not have a clear provision on the admissibility of illegally obtained evidence. Hence, the prosecution can present evidence that was obtained through torture, ill-treatment, or contrary to any provision in the KUHAP. Furthermore, there is no judicial avenue for an accused to seek redress if illegal evidence were presented at trial. This undermines the legal safeguards in the KUHAP. 

C. SCHEME OF CRIMINAL JUSTICE SYSTEM IN INDONESIA 
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III. CURRENT ISSUES OF LAW INFORCEMENT IN INDONESIA
The currently issue in law enforcement in Indonesia especially law enforcement corruption that many perpetrators of corruption involving state officials such as governors, mayors / regents, ministers are still actively serving.
That ahead of the parliamentary elections to be held in Indonesia in 2014, a lot of handling corruption cases involving political figures such as members of parliament, chairman of the political parties and even the corruption cases of athlete development house dragging head of the ruling political party is currently being suspects.
After the enactment of Law no. 8 of 2010 concerning the prevention and combating of money laundering which authorizes the Corruption Eradication Commission to investigate the money laundering derived from corruption, the eradication of corruption and money laundering more incentive to do, that the trend This is what happens when many state officials are still active even active in police officers with high ranks and positions become suspects in corruption and money laundering.
Cases of corruption and money laundering involving political leaders, state officials and law enforcement officers in the Police Department, among others:
· Corruption case beef import quota distribution involving one of the leaders of the political party chairman in Indonesia.
· Corruption case on Procurement of simulators driver's license in the Indonesian National Police, Corruption Eradication Commission took the highly unusual step of detaining Inspector General Djoko Susilo, a senior and active police general, on charges of corruption (in early December 2012).
· Corruption case on Athlete development house that involves chairman ruling political party at this time and also involves one active ministers from the party.

The current law enforcement in Indonesia, particularly law enforcement corruption main objective is not only to impose imprisonment to perpetrators but seeks to recover financial losses that occur due to state corruption by confiscating the assets owned by the suspect in the case management process .
To reduce the rate of growth of corruption that occur and to ensure a deterrent effect to the perpetrators of corruption in Indonesia, currently there discourse and efforts of law enforcement officers who handle cases of corruption to impoverish the perpetrators of corruption in a way to track all assets owned by both suspects were still controlled by the suspect or assets that have been transferred to other parties by confiscating the assets to maximize the application of law clause in the case of money laundering
Tables or data handling corruption cases committed by Corruption Eradication Commission and the Attorney General's Office Republic of Indonesia are as follows:

A. Corruption Eradication Commission (KPK) 
· Statistical Data base on stage of Management process Since 2004-2013 (per 31 Mei 2013)

	Stage of Process
	2004
	2005
	2006
	2007
	2008
	2009
	2010
	2011
	2012
	2013
	Total

	Pre Investigation
	23
	29
	36
	70
	70
	67
	54
	78
	77
	36
	540

	Investigation
	2
	19
	27
	24
	47
	37
	40
	39
	48
	35
	318

	Prosecution 
	2
	17
	23
	19
	35
	32
	32
	40
	36
	10
	246

	Inkracht
	0
	5
	17
	23
	23
	39
	34
	34
	28
	16
	219

	Execution 
	0
	4
	13
	23
	24
	37
	36
	35
	32
	21
	225



· Statistical data based on types of cases since 2004-2013 (per 31 Mei 2013)
	Types of Cases
	2004
	2005
	2006
	2007
	2008
	2009
	2010
	2011
	2012
	2013
	Total

	Government procurement services
	2
	12
	8
	14
	18
	16
	16
	10
	8
	2
	106

	licensing
	0
	0
	5
	1
	3
	1
	0
	0
	0
	3
	13

	bribery
	0
	7
	2
	4
	13
	12
	19
	25
	34
	27
	143

	collection
	0
	0
	7
	2
	3
	0
	0
	0
	0
	0
	12

	misuse of funds
	0
	0
	5
	3
	10
	8
	5
	4
	3
	0
	38

	TPPU
	0
	0
	0
	0
	0
	0
	0
	0
	1
	3
	4

	impede the process of investigation the KPK
	0
	0
	0
	0
	0
	0
	0
	0
	2
	0
	2

	Total
	2
	19
	27
	24
	47
	37
	40
	39
	48
	35
	316


B. [bookmark: _GoBack]Attorney General’s Office Republic of Indonesia
Statistical data base on stage of management process (Annual Report 2012)

	No.
	Work force
	Pre investigation
(cases)
	Investigation
(cases)
	Prosecution
(cases)

	1.
	Attorney General’s Office
	78
	85 
	75

	2.
	Provincial, District and Branch Attorney Office
	755
	1.314
	1.430

	
	TOTAL
	833
	1.399
	1.505
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