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warrants shall issue, but upon probable cause, supported by Oath or affirmation,
and particularly describing the place to be searched, and the persons or things to

be seized.
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“Uber die Zuléssigkeit und Fortdauer einer Frelheltsentmehtmg hat nur der Richter zu
entscheiden. Bei jeder nicht auf richterlicher Andordnung beruhenden Freiheitsentaichung ist
unverziiglich eine richterliche Entscheidung herbeizufiihren. Die Polizei darf aus eigener
Machtvollkommenheit niemanden ldnger als bis zum Ende des Tages nach dem Eingreifen in
eigenem Gewahrsam halten. Das Nahere is geseztlich zu regeln.”
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o GgFole] BU) YT 4 A& =AUk TR > 3
2 7)EEHE Qoo BN SIS P ZYEol gk & 4k 2
45o] ek

‘bl Be) QEole ke 1 opRE e} elle So] S

ofof s URkIZH AL TN o] HH= SR H Tk 28 wetch By} u]=ho]
o] ‘ARt FAQ] Y2 o] PAE|o] QIS Shof|A A HE T JdEFAH =
S YAgE A Lo T hBILITEL IR+ 255

s
Wyrelghs F&83, vw A 29 “pAE Aoy Alzdg A WA 4
S EAJSto] EA|(particularly describing the place to be searched, and the persons
or things to be seized)d}x] &Fal WEE|oJA= oF HP's HEo] TAo|ch
-] S AN SAe] A S AL A ARl A FEAIEE

T HERE BEEEE UL ERES R R AELE L 3B S E EOBEEL X
PN B BAI LIc S LB ICR D o BHn S5 BAT SEAEL HPEORH
Ra kb s o LT EIREEY FOBBLHEFTRELELIMTHIENTES” ZOHA
Y EHICEPE ORI A KD B FiE LiciThudis Sl kA8 bhigv & &
BB AR L e s Sy’

Q= o A, 559 o5 FE-EAET PARREF e AR g o] §laL, v

43) o]
Aol AFE Aol el B
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FAPEAS] AR TS AT Rt A o1BR Fo] ASIAL Sl ARG
O] AAP ot ‘AR ERLe] AA) Kol PR FA9 D2 o] B3| WA= o]
e Bloletal Holop gith. o]E wo} s} 3 Ao] FAEHATS] Ut
HA| 23 oIt ARIZE, AT5Z). 2=, Ut SA19] YA v, g2 E ¢

euetel A4 PAAES] BHH Uoletn & 4 ek

AN AR G AZA AFGF BT UH'S BE GPToe] B
o] oheti BH= oAk A7jo] FhEE ‘AN FH UH IS GOl B

o AP - SHAQ A kD) AR 93

EOW ARG GEAAD S A2lo] FATe]e] EA-of| &3rhal sA] ZHE
njFof A T3l A 877 obd B ofUiet ShelHolA 9 gl
} o) SIS ST QlojA APAGAS] o] EA B of7]
ol itk SHAIRE ‘G fli= A ekw steleks ALFAQ AR ok B
Qlek
o] dH) Y-S 194313 2] McNabb v. United Stated AFAx} 19573 2] Mallory
v. United States AFAS- E3[A o]=H} McNabb-Mallory €28 &35}tk 1A
L QoksiRH “AEE A= EZ Q3 Z|A| ¢lo](without unnecessary delay) 2|t
TAF PO R QIR Hojof = ook, ARy tivde] wE2 B Eo nd
W FAE RO A E o] o] & of Ao 2siA ‘oJHT Al AEH 2]
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44) Wayne R. LaFave | 2¢l, Criminal Procedure(4th edition, 2000), 323-324% 3=,

45) Federal Rule of Criminal Procedure. 5(a).olli= McNabb-Mallory ¢12]o] o}g]je} o] 114 =o]
At
(A) A person making an arrest within the United States must take the defendant without
unnecessary delay before a magistrate judge, or before a state or local judicial officer as Rule
5(c) provides, unless a statute provides otherwise.
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AP AR T A2 RS o= HiA S = Qs ZA7F niIEH O =N v|dR
AR AS2} Al4z27) Adrget AHEAL 42 o] Wigol A SE AT

olo] wet Wl Mt HETH A4S XA flol(promptly) APE(udical
officer)9] ¢ro 2 fg|g7t=2 31l ¢J=dg|47), o]Ao] o]=4} Initial Appearancez}
il == %(hearing) dxjo|tt. Initial AppearanceofA] 22 Z|QbzkAto]|A|
Azl AL JZsls complaints AEFHTh A TolR = 2hA} oo
A BolAMalar 2Ale] A Aelo] ot BAAel A AwE WA EiL s}
o MBI AT 4 gl Mool Al WEslo] At 9 glo] Hxe

A9 o] Aol|A] Al Q= o] probable cause) 7} QGH=A] o1E7} AlAE
ok wpxato] xekbARs W ojRjol A AjokA{(recognizance)
(cash bail) = HZA(surety bond)S Rl APl =ie QlA1, of ™ Al 54
gl T 2R T SE Yk,

H @ Aol McNabb-Mallory 91%/0] 2-51%] g el T4k
ik 12 1 o8] A gl ofs) ASE A B SR At Sl A9
HopEA o] ffdtste] Al A, wiAo| A5 ot Al2d A Sk &

3] B4t AR WHEo] gk,

et
oN,
>
Y
IS
o

ot

v

(B) A person making an arrest outside the United States must take the defendant without
unnecessary delay before a magistrate judge, unless a statute provides otherwise.
46) o] Heoll tha] Wayne R. LaFave €] 291, oke] &, 322We t}hS3} o] A1 girt.
“This rule provided a basis for suppressing many confessions that, upon closer examination
of the circumstances, might been found to be excludable as a matter of due process, but it
clearly extended to other confessions unquestionably voluntary."
47) Ronald L. Carson, %o] &, 63%8] ot “di7fi= AL F & ARE ol 2kaAtlIAl 4417k
3o a 3o}, “..and usually the suspect should be presented to the magistrate in a matter of
hours after arrest.”
Initial Appearanced] that A-S Joshua Dressler, 2] 2, 7-8% ; Ronald L. Carson, 9]¢]
A, 63-641 ; o], kel A, 5599 Fol ofgh
Federal Rule of Criminal Procedure. 5(a)oll T#4% oll2JA-(Exceptions)= o}efe} 2Tt
(A) An officer making an arrest under a warrant issued upon a complaint charging solely a
violation of 18 U.S.C. § 1073 need not comply with this rule if:
(i) the person arrested is transferred without unnecessary delay to the custody of appropriate

48

=~

49

~

state or local authorities in the district of arrest ; and

(ii) an attorney for the government moves promptly, in the district where the warrant was issued,
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SRt AWM= ARG AT A I AZA AFGG BT
A g W Aestdonz Holw AY SR AL AFE AP
o] 90| AT YRo| Ao NFALE FAlbbHo] AFAHEL BTt
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A9Iok S AN BAWAZ A7k M2 2A) hrhe A Telsof Sk

Sefubetel A thee] sl AWUAEe} NFAES BTl oot A
RO, o] APHGA] UH'S BTolot BER Stolk PlolA] Ammk
So] ApHoA] AH'e QAFel I A7} ohek a ALY A=}
Aepst shrel AR Wolck Sefutete] WAMAEY} NFAEE ARG U
#o] ofle]shela B8 S glonk 92 Fie] Aage ek glons 7
ol Fuaro i ool dloE oT FYAES dlelw ofch
A5019] eejeka i o] AbHolTE. 1
AEL Holw ‘GAA= ool gJo] Eystet
Arey APIEE “HAWOR ALEs A9E Aostnirolekn Tozy @

MAZES GPAE Gl Aelstech tebd Aol s @A L] ofy
2 APAAPE giche @% Sof ] Qo] Aol APEAAe] U'o] ¢
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to dismiss the complaint.
(B) If a defendant is arrested for violating probation or supervised release, Rule 32.1 applies.
(C) If a defendant is arrested for failing to appear in another district, Rule 40 applies.
50) olA, eke] A, 240 ; wiFu) o= HE3h, ko] A, 1259 ; 2R84, kel A, 2099 ; AET,
gko] A, 1660 5 AAF, TN B LS AATEAR, %"‘é‘%ﬂ?} A163 A25(2007'd 12
), 979 5 ﬂgé, “@g) Q1o Mol Tek g, FARHAT(1998d 129), 232,
51) ARUATE AdggFelel olelehy she Aaw louh Abdgzlel oeleka sok
e m¥oltt. APUAES AR PFFI dlEtn & Aere AFE, °‘9] A, 161
; old®, o] A, 288W ; AT, FAkaEH, WAL 2002, 2719 5 <54, o], 208,
52) ~plRrgEt, ool A, 127 ; MG, SRS, 1987, 1139 ; “FEfE—, ﬂ%‘iuﬁﬂ& 1990, 93
3 SRR, ?HJ%‘iuﬁu s, 1989, 69H
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Seetel 0|, ALY GHAEN AABE TP FAS HrhFoprt
Judicial Officer(APATHA, APHR FEOIEh. QA AT E ]| 498 4713}
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So] JTEYL] § H2 AT &3} UolAl SabrITe] £3 YU R R
‘EEe] FPHA A oiAXY] EAS & 5 Uk weh Gl B
AmAL] ARAAL] AR ATAZFHH o] 3 ALY AF 0= AA
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o5 wHokx] 2o A, S AU PPAE} 0k GPRI Y st
St 0RE WRSE & 4 ot

agich s S el GPAES A AP 5 UE A= ohck
AFAES} AHAA L chaf vl Aol PAHOR AFIHE 275 UG

53) EwiAEA 1997. 3. 27. A3 9681128313208 ) AA.
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54) 29 mgrt 7)) Aok 2ulste] “gitrele] B L AR MAFE AL IEE
3l Adefet AL gl B2 g 7hufet Ao g BoXIvh(Ralg, ere] B A, TH).

55) MA=7ke] A7t dujulF=7loA oligle] A4 Yl A=A ke e AP,
oko] A 1490 o3t
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56) 4, “GAredH o] AXAz e AHE-FAEW Nt QJAlTEAmst ddstel,
HZ AlS4R ATZ, 2005, 579, AL o wiE} QIATEA R FEel, ATl olgh
AR oA e

57) A A2z A A2 A FEA] WE ofshA| ohshale AE-TE b B
AR A ofysie.”

58) &5, okef A, 2089 ATl o] thEAR] W82 Aol ok kAL 221 gleh
A ATl FEFede A A gk FAleH AbEel ofdt FARAM 2
AL FAIek Aol vhar] wheel GFFelrt AAA R Tl o] Ul x5k ¢ A=A
o Folck.

59) ol dE s, el A, o1 ; WAE, P G A AT, 2007, 82,
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60) % A2z A3e] “AArke] AlAe ofstod el Ee] ofnel tiste] AT E 23
FAFA ol A o] ATt A E-E= A olA] #J&Er?il‘ﬂlt 2&w)A] eFerhar gk vl Q)
(@AW AE2 1997, 3. 27. A3 963u128 AA).

61) AT 1997. 3. 27. 963} 28 AA.
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62) oA, kel A, 235W ; Aleg, skl A, 1597 ; dFf, el A, 174w

63) FARREH A195%.

64) FAEEH A19629) AW A53xE.

65) BilEt]-oPd= A, dho] A, 91, “PFAAHAS APl Fsta e AL dvzo=m
HEAE7T] oste] FHAAES Eo|7|9ldt Aolgta Awsitt. ey AZARE B Ak
BFATA 53] BAAE] 8ol oAH HATI/HY AlghS WE3laL =
ereth

66) g, o|&3], SRl SFHE, uFgAL 2008, A <ol /MH=e] HAelx] vk=A] viz3go}
oF & zgrow .. 7Ake] FFAlHA Sol B3 EAlQlul, 1AL 2+ vkl Aol weh Ak
ol 8E Al A Aratatelolglis Aotk Fol Est Aol Yzl Tefrle] AA)|
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s Zlolok 5 HzlE, eo] BuA, 799, “FAVIR F IFAHTE T} shite] EA7)
a8k Zlo] ofe}, 7t ATsilete @2 Htel osk ApHueel ofste] A W} o]Fo
A o vl24 o] B J& Ade Azt HAHoz B Folth ; £5H,
o] PAAEHT AXPFHTAN e =9, A7 AI105](1994), 138H.
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67) o]%=, ko] A, 5491, “HE G| WRE SJEix = oA} AL IS YFSHe complaint
& WYz B Aade] XIHAPH U(magistrate)ol] FHEA] A& oF St complaintell=
WA 3lol47h 1 el Alo] elrhe AR HAlslek FEh MRS complaints}
0] mhazis A% affidavio) T 240 o8l Slel7h 2P S Walths AP 0|7}
= Aoz dehg i AEXJHFS W3t ; Ronald L. Carlson, 2] 3, 64, “The
complaint will be signed by the arresting officer or other complaining witness."

68) o] Mg ANE nFE vk Zo] AHskaL vk Y, o] Halx, 85-86W9).
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The nature of the doctrine of warrants and the warrant systems
- Focus on the arrest systems -

Hwang, Jeong-In*

Under the assumption that each country adopts the warrant systems as a
general principle, we compared the warrant systems of the United States, Japan
and Korea in this paper, each of which establishes warrant systems guaranteed
by the Constitution. As a result, the nature of the doctrine of the warrants is said
to be ‘the judicial review by way of the due process of law’.

The due process of law not only means that the procedures should be defined
by law, but also means that the contents of the law should be identical with the
standards of justice. And the judicial review means that the legality of the
compulsory measures should be reviewed by someone in an independent and
neutral position. In this regard, the doctrine of warrants is the minimum standards
to protect citizen’s fundamental rights from the abused compulsory measures.

The Constitution of the Republic of Korea adopted such strict factors as ‘the
principle of in advance warrant’, ‘the principle of requesting the detention warrant
in case of arrest without a warrant’ and ‘the principle of judicial review by
judges’ to fortify the doctrine of warrants. However, the provision that grants the
authority to request warrants only to public prosecutors should be abolished
because it caused serious problems such as undermining the doctrine of warrants.

The current Korean Criminal Procedure Act does not require arrest warrants
in case of emergency arrest and arrest of a flagrant offender, which is
unconstitutional and distorts the original intent of the adoption of the arrest
systems by abusing emergency arrest. Therefore, it is necessary to amend the

Korean Criminal Procedure Act to request arrest warrants after the arrests without

* Superintendent, Dispatched at Korean Institute of Criminology.
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warrants following the doctrine of warrants and the warrant systems guaranteed

by the Constitution.

+ Key Words : the doctrine of warrants, warrant systems, judicial review, due

process of law, Korean Criminal Procedure Act
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