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Theory of Detention and Its Practice

Byun, Jong Pil*

This paper takes the focus on the detention system, which was one of the most
important fields of the 17th amendment in criminal procedure law. It treats
critically the situation of theoretical debates on the detention in general and the
real state of its application and checks where the detention system should head
in the future. In short, the main proposals are as follows:

First, the imprisonment-criteria, which functions as the factual standard for
detention in practice, should not be applied any more. This is because the
practitioners do not all accept it and it is against the principle of innocence
assumption and the purpose of the detention system. Second, the adequacy of
crime suspicion as basic cause of detention can be different from that as basic
condition of arrest as to its grade, if consistency can be maintained from the
viewpoint of legal system. Third, the seriousness of crimes, one of the elements
to have to be taken into consideration in judging the causes of detention, is not
a cause of detention according to the interpretation of existing law, but it is
possible to regulate that element as an independent cause of detention from the
point of legislation. By the way, the other elements, namely high rate of
recidivism and worry to do harm against victim can not be regulated as
independent causes of detention. The reason is that doing so is contrary to the
original purpose of detention system. Fourth, it is necessary in the medium or
long term to introduce the institution of warrant-complaint, which means allowing
prosecutor to appeal against warrant-decision judge or court made. Even though

it can not be introduced, it is desirable in the short term to make judges explain

* Professor, Department of Law, Dongguk University, Ph.D. in Law
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grounds for warrant-decision concretely and clearly. Fifth, in the part of suspect
interrogation before detention it is necessary to reform §201-2 (2) and (9) in
criminal procedure law. Finally, in the part of review procedure of legality for
detention it is desirable to give the accused the right to claim. It is also necessary
to reform §214-2 @ in criminal procedure law and to specify grounds for
dismissal-decision of court or judge at the same time.

+ Key Words: detention, detention elements, imprisonment-criteria, suspect

interrogation before detention, review procedure of legality for

detention
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