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10) WH3EA], 2007, 2669,
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16) APz 2007, 7574,
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22) AE 4 FARER Sl B3 FRERAAER) Adz A4z
23) 23y Al49x AE
24) A9 AS0=,
25) A 2 FARIER Foll #e R (BEHER) Asxz A3, Aoz
20) o] A\ ol At HE AlFH A7z2 A1
27) thet 1990.6.26. 90%=887; th¥t 1986.7.8. 86.L963, et 1973.7.24, 7351255, 22} B35 Ao

e gate] theh AR §lo] RS R-S W ARNE EA I8 AR st FARAVEE
o] ZAZ e AL o] A7} °‘Elt A olde, e A5 AAVIET, FAlE
AT, AM27, 1994, 1318, A 7)afov TAUGEe] BYAAES v dEtR] 54
FAE2 3 5 Qvhe Al Ha, V] A duxlEe) e, v agApg I,
A78 A1z, 2005, 3524,

28) ti¥ 1990.10.16, 9051813, ©]& HHEH= Asls Ale2, A18AALSH, HiEAL 2008, 435,
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1. Ol= Z2|ZL|ofFo| LMt o T

u]=to] 7L 1876\ HF8o|A dutola} WA Y (Elmaira Reformatory)-S A3 5}o]
16A] 0|4} 304 wlwke] 2W& o 5WZF =851 3uHA A2} 7HdH(parole) &

Q1A o] 247 ¥(indeterminate sentence) A|E=2] A& o] EUrt33) o]& KA 7|
ol - FHSHA LA oL ARl EF (rehabilitation) 9] o]'do] Al 4|&s}
AT SR ust deserts)7} ZEERA APgol SREATE 19764 HlFolA Ages

N

[
RS g x5t a, 19773 A2y o= A 7] ¥ (determinate sentence) A| =S
SEEERY

A EUopo] FPHA| 2R FX(felony)3)of| sfsl= 78 H|oll disto]

K1

29) tiF 1993.2.23. 93069,

30) th¥ 1983.2.8. 8252896, 8275626,

31) Wz, ‘ol B AT, AR AT, A1 A3E, 2000, 159-160%; oA/, I+
AT ] At SEFAPE AT, 2000, 126-1274,

32) A AolgtaL sttt TSIV A S AR ol dukE AR Yl X+

Ae-ole dAs T8 diide] HA Eethe Aslle A5, AFALSH, 868H,

33) L9/ AW, FAVIHAZA #st AT, S FARZA AT, 1993, 22-23H.

34) Cal. Penal Code Ann § 1170,

35) XYool FH2 HAE Aoy Fusd FaE o= AHsk= T3 (felony), 69 o|she]
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2 F7l(lower term), %7F87](middle term), =& &7](upper term) 3% HEo|
FABIe] 1 HTo] 11 shS Aeisle] FATE FER s Qe300 Tl A
AHrecidivist) of] tHet ZHEgt gAML ® ST ARIN-E v o] A4 4
(mandatory sentence)S ARSI Ut} 3® = Zdgt ZX|(serious felony)3?) Ex=
24 FF(violent felony)i0) o] FHANE B2 A7} Q= 2AF2 A AfR0] F:5 <]
FHALE 2 Apof| thsto] AEo]Ao sigsh= At 17]01H F71E 24 75
alain AEgto]37} 27) o|Atolw 25 E= 3H) 7RSS §7) & Kt A7|el 7S
2 A7) (minimum term) & dl= £A18(life imprisonment) .2 2H3lC} 42)
IR o] A8 AN tholHAE AR -85 HiAHAL, Faleaof &
o] §715 EFsjjof gt 43 3 FAIF A FF(concurrent sentence) 0] 58]
A ok, 4 8 FH(consecutive sentence)§to] 7Hsslet 49 Ml opuja) 418
HAKcredits for good behavior) e §7]2] 2002 A|gtE]o] Aojk 7] S0nE E
sfjof it 45
o7k A& 2 /\}01]71] wargle] S S B ASY RS FHsHHA L0

dejz oz “Aojo] AF-S Q5}oi(in the furtherance of justice)” FEi= 3| S
T2 (county jail) TEE B 1HEY olsle] HE¥ o g AHel= & (misdemeanor), 2509

] o]3le] HEd o g AHal= 97F (infraction)al -8kl QJt}. Cal. Penal Code § 16, § 17,

36) clE 57 2] tistel 3, 6d s sde] §717h WAEel Qe Cal, Penal Code § 264 (@)

37) AR ﬂﬂﬂdﬂ Ao7130 gk FH Aloo77et FRILRE Al184z ol oJgk FH Al 1170. 1225
d7er) AslE A, Al digk 71EAE", AP AT, 209 #23, 2008, 155-159
; {%XL%, ‘wlE AR AT, s Ae AT =R, A3 A2E, 1997, 5-561

38) 7A=Y= AAE 2ol A (presumptive sentence), Y3 (definite sentence), A|FA]
(guideline) W2]o] St} M3l 2 3/H W2}, 7B A T Bt AT, S FA Y AT
Y, 1993, 25T,

39) Cal. Penal Code § 667.5 (c) (1)~(23).

40) Cal. Penal Code § 11927 (¢) (1)-(42).

41) Cal, Penal Code § 667 (e) (1).

42) Cal. Penal Code § 667 (e) (2) (A).

43) Cal, Penal Code § 667 (c) (4).

44) Cal, Penal Code § 667 (c) (6) (7) (8).

45) Cal. Penal Code § 667 (c) (5).

46) Cal, Penal Code § 667 () (1).
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2 FF|ofof spA|uh, A FH LS BE
Ae|xyolzt ofd HE Ao RoA 2
conviction)4 9} AFH A A W2 AF R F 2 E(juvenile adjudication)s) = AFZH
o 2Egpo|azt Hoh, J1ddd| Az|Eyola=el o] ARte] T A o] lojA 4
HEAES A2 AMShs AS HESY Y tdoR 383kl Q= 352 BlAkAT
oF vt} s vt 2 ofg|xupr, AT, i, 2, HUAS, YA
NFONE 2EREARE Aia} B7150) 208 A8elt AL HER AL
ek » g wael 74l ghe deflul, olkaz, Wekslolr, olxopi,
P92 ABHOIUF, FAE WAUolEe A Wele] malol wreh 2 RS v
S 9lck 3 offol i elELolF AFIRONH AUHEARE AE0]22 AK)

e BAE AMA] A2 i) so

A 11 (out-of -state
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47) Cal, Penal Code § 667 (f) (2).

48) AW Ago] AV} e T HHE BE 3 olde) Sl e Y S 2 ARkt
I olg AudEsta P FEIRE AlccsE Aol 2004'd A AN FHEA] K3t

49) Cal. Penal Code § 667 (d) (2).

50) Cal. Penal Code § 667 (d) (3).

51) 18 U.S.C. § 924(e) (2006); Cal. Penal Code § 667 (West 1999 & Supp. 2007); Cal. Penal Code
§ 1170.2 (West 204 & Supp. 2007.); Tex. Penal Code Ann. § 12.42(f) (Vernon 2003 & Supp.
2007) (held unconstitutionnal in Scott v. State, 55 S.W.3d 593, 597-98 (Tex. Crim. App. 2001.)

52) Ariz, Rev. Stat. Ann. § 13-604(A)-(F) (2007); N.M. Stat. § 31-18-23(C) (2000); N.Y. Penal Law
§ 60.10(2) (McKinney 2004 & Supp. 2007); N.D. Cent. Code § 12.1-32-09(1)(c) (2007); Or.
Rev, Stat. § 161.725 (3)(a) (2005) (prohibiting use of offenses committed before the age of
sixteen years); Tenn, Code Ann, § 40-35-120 (e)(3) (2007); Wis. Stat. § 939.62(3)(a) (20006).

53) Pickens v. State, 475 So.2d 637, 639 (Ala. Crim. App. 1985); Thomas v. State. 455 So.2d 992,

994 (Ala, Crim. App. 1984); Vanesch v. State, 37 S.W.3d 196, 200-01 (Ark. 2001); Fletcher v.

State, 409 A.2d 1254, 1256 (Del. 1979); State v. Brown, 879 So.2d 1279, 1289-90 (La. 2004);

State v, Ellis, 547 S.E.2d 490, 492 (S.C 2001); Justice v, Hedrick, 350 S.E.2d 565, 568 (W. Va,

1986).

AR A FH T AR A gl thle] Forquer, Lise, “California's Three Strikes Law:

Should a Juvenile Adjudication be a Ball or a Strike?”, 32 San Diego Law Review, 1297, (1995),

p. 1297-1345: Luna, Erik G,, “Forword: Three Strikes in a Nutshell”, 20 Thomas Jefferson Law

54

f
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2. AIARSREO| MIS ASaj0|TR A

Rk

AVURDTARS Ao e J71S 13 Az A7) 913 a8 A, o1
HES WSl 164 oo adojolor shal, A4, o] HA7E WA
(Juvenile Court Law)5% A|7072(b)ofl E7E HEo|AY St 2 E= F4
FZoojof Feh. A, axdo] UMl wpet Aejsr]of “Agtstate 2He of
Z3fit and proper subject)”o]ofoF Fht}, U, axdo] AU A[7072(b)of EA
H HHE Wt AdHey Alco2ze] 4E AU U v EAKward of the
juvenile court)”2 ZAZ¥|ojof FTh50 T2} AR 2dH AN Y] I HEEe
e Sl =3l tste] 2 3HAE AEZ AR o §sh= A Aol it 91
7o) olojAaL Qleh

. #ed 244
1) e WR
W AT EDG)Y BT oo WAL TR R Sho
2 o 9lk 2, Al A70620)9] BT} F A667.529] %
F3 EX G9 A1192720] BejF 20| BRo] gk Tt Azt WFL
ok Fo] AARA ohR WA Tt gtk o2 BW okRARmet A

22t AdNYe] B2l AT P Foid S Zex Fa dgeix

of

+ gt "ol ol HHE o] ¥t Feole AERe|AR ARIERRE A4l
o] W3t A-poll= 2EfohA] oyt Ri 2 A ddEel FA- Y=L = Fe

Review 1, (1998), p. 78-89 Z%
55) Welfare and Institutions Code, Division 2, Part 1, Chapter 2.
56) Cal. Penal Code § 667 (d) (3).
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A= ofof Rkl gstal Qe HlA o] EdH AN A7o6=b)of A E ¥
£ Woldles Aol dFske Aol EeA 245 WE = ok B)Fe]
o] Tt Be At THE dwell e A g2 e D)2 2y
H A7072Mb)o] BAE HHZ QAT AR S AETS AES oA o] Q= F
Z Aljtels Seith wle] el HeE AR & 23] NE S5

B P, B ol WY FARYGEAR B Al )2
of AP 2ol wfet FS Sk, ol muelo] Apashsict. Helmlol iy
Ue S w 2 ool 2URBARY we HiE

A W} 2Eselzk @ 4 Gtk (), (© B (0)FL 2|zt Hi WY
M9IE M FA ARSKE Aol ohe 2u]o] AN WA Y15 9 Aue
oA o] gl YolH F71H 2L Rofsh Zoleh%)

2) B3 (fitness) 9132 daiy

Ae|zyoly Ad Ay A707 ()0l whEd o] A Oﬂ whbA 225}
710l “Agstar AA-s ARt and proper subject)”7} ofd -9 HARS A&}t
A AAof| oJsto] AbdS FAPHY O R o|F(tansfer) St Z,‘— Qth Ak o)
ol T Alels AR haavel Atk AHT RS 4
ZBrole Ho g d(finess)of] tht HAIA AS 2tk &

Zo] 22 ARlstE W A Yol ofFt WA o] HAA

57) 980 P.2d 829 (Cal. 1999).
58) I1d. p. 883.
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<7t ootk
o]} HeIsle] Me]E ol PHAUL 1997 People v. Davis TADo|A 2E
SPH AR EAshs Hadd ol tigh A4 TR AR 28-S Sl
Qe ST FASHTE Davis APdoA ARIF= 7|48 9]31Qle AE=o|A
T AURSAEY] AE viAE AS AFsISA ARdA Bl #]arglo]
AR oL, olof At BEsieich. ArlEyols g “Ady o]
wrebA Afejstrlo] st AEe it ehs BAA Qo] AdR S AR At
& 4HIYle] AEsolAR Agelel B Was 2 ohjel BAjslsict
2] 2000 P ELO}FL ZulICk 421 B2 BB 2K PH(The
Gang Violence and Juvenile Crime Prevention Act)”2 E3FA|Z T} o]0 ula} AHA}
L 2uslol ofgh REARA AN XA 9 AEelo|ao] sgehs WAE
B 29e GY AR J14T S WA HUO 2 Adns AR HlE

sEgolaz APgEkE g Shgalol & Baxoel ABsH okt

3) A= AHgA o5

Az zuolr A AAks "4 AdS flet]” B H e 95
E

27 BEEG 49 oHe) Axetolas WY 4 odrks A4S £1 glo},
H4lo] o o] AEeto|as BAPH Ao WiAIE 4 QH=} ofiie] Hsiel Wat

S el A sk

a3y A Zy ol iYL 1996 People v. Superior Court (Romero) THZOD
WA S “Hele] ARS Yool ols] AEelolag AT 4 Y ABE 7
ohi AT Romero AMAG]A 1018 ok Ax|Ho] tiste] S 3}
oh AR W Ao A8axe] E 4 Sl 2419 SRt SR Fe

ST ol AAE WiAIREC] HaE AAS] $IF olwewrit of

59) 938 P.2d 938 (Cal. 1997).

60) Welfare and Institutions Code § 707(d). Packel, Amanda K., "Juvenile Justice and the
Punishment of Recidivists under California's Three Strikes Law", 90 California Law Review 1157,
(2002), p. 1199,

61) 917 P.2d 628 (Cal. 1996).
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mandamus)& ek¢lch Ae]Euols oS FH Al13852() o] LAk 4
o]o] AFS flste]” o]He] AEeto|E ujAIE Hgte] WA Slrkal THAISHTE
Romero AL A2 ] 7A|A(mandatory nature)S 2FSFA7]= F488H A-20lc},
AP AR Q3] o] TiE o RE “olHd 4= §li(invincible)” AR 7HE|o]
Stk wiiEe] AR o) mHelS AlRlehs 7P Fadh W Akl o] A
& A83A] ol 5= Qe AfRF olc)2 g walE HArt el A A

o Bgstolol MY 15T AR B AFES AT 5 ek o

v

o d¥d BAY
D AEEL g ol

Aol AN 23S F7159] 2AR ol8ske Ao Higth Fad
A =42 oA TS te deGight to a jury wia)of] 2HE £, AL
Hoieo] ool Wy, FAI5h= viel o] vy di Y2 1971 McKeiver
v. Pennsylvania oA 2AAPHA| =} FAAPIA =7 F2]of] Glofa] LA
Aol 7k ek Aol ZAste] A AofA] Ml TS e T ezt oA
A ER= A2 ofetal WAkt BAls Aol whek #Ajo] FFof oigh Al
7FsA717] f1stel IS ATk Zlo] w7 A4z} Aol
A A5z Aol AR kel=rt ook

Aa|E ol gAMYL 19954 People v, Peterson THAHOA] AAHTE &7}
Soll ARS8k Zlo] AREAte] e A1 of2ial BAJSIGITE Peterson A9
A FaRlS 3718 AR AR EAFHE fREES Wth 9ale et
718 AREEE HEHE olfE AR SAES W2 Ayt glct 4w o] 28
H o] 71zsto] FFo] 27t Hrk. 9 Ao a5 919

e o ol FERILE A, AHAR g A A BAIEE AE S

o<

&
ro
flo
o
N,

62) Zirming/Hawkins/Kamin, Punishment and Democracy: Three Strikes and You're Out in
California, New York: Oxford University Press, 2001, p. 126-133.

63) McKeiver v. Pennsylvania, 403 U.S. 528 (1971).
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Use of Juvenile Adjudications in Sentencing
Choi, Byung—Gak*

This article analyses the problem of using juvenile adjudications as prior
convictions in enhancement of sentence. To this end California's Three Strikes
Law and UN Convention on the Rights of the Child are explored, This article
suggests closing of criminal records of juvenile offenders.

California's Three Strikes Law exacts enhanced punishment for recidivists who
have been previously convicted of serious or violent felonies, Under Three Strikes
a juvenile adjudication is counted as a strike if the person committed a violent
or serious felony offense when he or she was sixteen years of age or older, was
found to be a fit and proper subject for the juvenile court, and was adjudged
a ward of the juvenile court. But using juvenile adjudications as strikes is deemed
to violate a person's due process rights and the equal protection clauses because
in the juvenile court system a juvenile does not have a right to a jury trial.

United Nations Convention on the Rights of the Child affords the right of a
child to have his/her privacy fully respected during all stages of the proceedings.
This means records of child offenders should not be used in adult proceedings
in subsequent cases involving the same offender, or to enhance such future
sentencing. The Beijing Rules has an identical provision. And the Committee also
recommends that the States parties introduce rules which would allow for an
automatic removal from the criminal records of the child, or discretionary removal
at the request of the child under certain conditions such as not having committed
an offence within two years after the last conviction,

In Korea juvenile offender could be processed by the juvenile court proceeding

or the criminal court proceeding at the discretion of the prosecutor, The criminal

* Professor, College of Law, Donga-A University, Ph.D. in Law
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record of juvenile who receive protective dispositions is available in the later
investigation and/or trial and used as aggravating factor in sentencing especially
in regard to habitual offence. But the rehabilitative goal of the juvenile justice
system and the due process rights of juveniles demand the closing of criminal

records of juveniles who are treated as protective cases at least,

% Keywords : juvenile adjudication, criminal record, three strikes law, recidivism,

enhancement of sentence
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