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_ ) o & 27| = | 34 oAk
o) | CHERISD BFZol wgo | o | S S0 ol
LA} A:l—‘—ll_ ol= = X} D—‘—||_ —l j_'l_'aogo‘” °Ho°|’: D"‘ly
=HES ol | Sfot01 ARE 271 - ZI] 1 = =0 w0l ofsto Ab
eleelx) | T2 | W olMel mef me Fmof| | Lo | SE T TS
HMOE | Sersie i H2E H3%, | 8, 20| = &y| 3 ojat
o o i = -=
co= = M4z | of mef s Fmol xstof
of g |z
5. ol AR - SLIFoH 14 olate AR, 27| = E7] 14 olakel
5.
H*’:I ol flE AREHOZ MHY = U= YT T Mots A= =0] U= B
=+ =
TROEAL . . .
ol E_E‘Hc;l (H43) For the purpose of this Treaty, extraditable offences are offenses which are
[ —

punishable under the laws of both Parties by death, by life imprisonment, or by
deprivation of liberty for maximum period of at least one year,

M2z ™18

N SIEETEl= X7} Ql=RZof slod T
OIEAMTFE|= RV} CIELHAMNZ|Z 215104 Zo| xfmof o||.|. 3o| M= Hl2 A
A= gl o5l B S e U=, I XL AFEMIE ato o
7400"1_ |EX'I;L.'J_:||_ XI_ AOiA‘l_lE TV, suUls e o1 =+
ST = rd = | =2oisiofo} & Fois0| HMolE 470l Z
ot miang | EA/IHE SHSO0F B HOBIDE 2L | oo o sy
;'l_i ;EE 43 ojael Foizt 1 °|E7P sigect | T S e
Tier 2
(M2Z R|28)

(¥3) In the case in which the person sought has been sentenced by a court of the
Requesting Party for any extraditable offenses, extradition shall be granted only
if the person sought has been sentenced to death or if the sentence remaining
to be served is at least four months
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JE(any order involving deprivation of liberty)g 2Ju]|gtc} 46 11 A o)star gk,
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as a result of a sentence upon conviction for an offence)”(EXF A32%a) & T2}

%12 QnsaL, “detention order’= “FAPH AU oJsto] penalty(AHG-H)E H55t

46) For the purposes of this Convention, the expression "detention order" means any order
involving deprivation of liberty which has been made by a criminal court in addition to or
instead of a prison sentence.

47) T, EBMEOHEE, M, 1979, p.37 5 EEAZEAM, & ~0t, 1993, p.132; [,
FEIBR IS RIE 2L Bh OBFSE, Bi3CH, 1981, p.204. Ale])7], ME I =AE ) =g A A7 1995
of $Eoz AME FuHcke] MARE o]F HokdRo Wdsa ik

48) F 18, [ERRMBEAP, p.131.
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States of America)2 A AsIHcE SEA ARZ AL A=HIE “ALty) yA L
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49) General Assembly resolution 45/116 of 14 December 1990.
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An offense shall be an extraditable offense
if, at the time of the request, it is punishable
under the laws in both Contracting States
by deprivation of liberty for a period of
more than one year, or by a more severe

penalty

(A#2H when such an offense is punishanle by
the laws of both Contracting Parties by
death, by life imprisonment, or by
deprivation of liberty for a period of
more than one year; (A42F)

wajelols @Ho| H7=o| oy

OlZJ=E HE 2 xtojédg Hi2 xl.g“

aHEl AL FHofs7 |71 48 0lsto|H
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Ho{= K2l Ao ststof elE=sict,

M2z 2&h)

MEs dh=
o= CL

Where the request for extradition relates to
a person sentenced to deprivation of

In the case in which the person sought has
been sentenced by a court of the

liberty by a court of the Requesting State
for any extaditable offense, extradition may
be denied if a period of less than four
months remains to be served.

requesting Party for any offense to which
paragraph 1 applies, extradition shall be
granted only if the person has been
sentenced to death or if the sentence
remaining to be served is at least four
months
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o}
(deprivation of liberty)o] ¢ - m|ZeF A2Z A1go= "3 (deprivation of
liberty) © & o] Ql= Zlo] A= t& ot} I-H] diolis o - mxof A2z
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FE 44 ol a7 ol Foz sk ok Z1Estal Tk ofdt

ZFAES FEsiAE A MY HERA(FARS) BARE 28-S s dshEA,
R AR du|zek Az AR FET FAolth o] fEwHo] SHE -
off =g TdA el A8Ee k¥, FH| SI] wFe sl Fol ARl Bt
ngg o] Aol 4714 ol = wofl FeliAl QeE Wohs Aew Stk AL V)&
SHaL Qe AoIM A & o= ok wEbA S - dofe] 9o} Ao HYE et
HARQIQIEE AFS A A 9ol AR S A 9ol PgEthar

56) (R4S, KTIOT A S EEM, HEER H10% H65E(1964), p.793.
57) BT, HAILTEAIEFMICOWT, 2V A b No.720(1980, 7. 1), p.74.
58) MUk, JLFRAT| E ¥ L5 BRI & kg ERE & O 041, BRI No.41(2002. 9), p.6S.
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Extradition for the Execution of Punishment in Treaty on
Extradition Between the Republic of Korea and Japan

- Allowablity of Extradition for Execution of the Custody
in a Workhouse on Fine Default

Cho, Kyoon—Seok*

With the recent rise in the number of fugitives from justice who flee to other
countries after committing serious crimes, strict enforcement of law through
extradition has become essential. In particular, many fugitives have fled to Japan
due to close proximity. Korea and Japan signed the Treaty on Extradition on April
8th, 2002 to respond to the issue. The treaty defines that extraditable offenses
are offenses which are punishable under the laws of both Parties by death, by
life imprisonment, or by deprivation of liberty for maximum period of at least
one year. In the case in which the person sought has been sentenced by a court
of the Requesting Party for any extraditable offenses, extradition shall be granted
only if the person sought has been sentenced to death or if the sentence
remaining to be served is at least four months.

Extradition usually involved persons committing offences which are punishable
by deprivation of liberty or who were sentenced to the same; however, there was
a case recently in which the Ministry of Justice made extradition request to Japan
to execute ‘custody in a workhouse” imposed to failure to pay fine(here in after
called as ‘custody in a workhouse’). The decision seems to be based on the
judgment that custody in a workhouse corresponds to the imprisonment made
instead of pecuniary punishment as sanction conversing pecuniary punishment,
Or otherwise, according to the treaty, the terms punishment by deprivation of
liberty’ or ‘sentence’ include other types of deprivation of liberty other than

imprisonment, justifying the above extradition.

* Professor, Department of Law, Ewha University, Ph.D. in Law
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According to article 41 of the criminal law that lists kinds of punishment,
however, the custody in a workhouse is not one of them. Although it shares some
characteristics with deprivation of liberty in that custody in a workhouse may be
concurrently ordered and the person is confined in prison, it is only for the
purpose of convenience of execution. Unless it is stipulated that failure to pay
fine will be replaced by deprivation of liberty, custody in a workhouse has the
characteristics of special method of execution of pecuniary punishment.

In most treaties including the European Convention on Extradition the term of
“deprivation of liberty” means only imprisonment and is distinguished other types
of deprivation of liberty which are described as “any order involving deprivation
of liberty” or “detention order,” The detention order usually means security
measures, Most treaties Korea signed also use the term “deprivation of liberty”
to refer to imprisonment, Further, “sentence” needs to be interpreted as to mean
“punishment by deprivation of liberty” under the treaty between Korea and Japan
because of two reasons; 1) in the Treaty between Korea and Japan, extraditable
offences for the purpose of prosecuting, trial or the execution of a sentence shall
be granted only if extraditable offences are punishable by deprivation of liberty
for maximum period of at least one year or by a more severe penalty, 2) especially
extradition for the executing of a sentence shall be granted only if the person
sought has been sentenced to death or if the sentence remaining to be served
is at least four months, Especially, the treaty between Korea and Japan modeled
after the provisions of the Extradition Treaty between Japan and the United States
of America which confined the term “sentence” to mean ‘punishment by
deprivation of liberty,"

Therefore, extradition between the two countries for custody in a workhouse
due to the failure to pay fine cannot be allowed. In order for such extradition
to be allowed the custody in a workhouse should be promulgated a kind of

imprisonment which replaces pecuniary punishment as is in Germany, or current
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domestic Extradition Law should be modified accordingly, or measures are taken

to supplement the current treaty.
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