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Hzlo] &3] vHste FEo TR Aee TdshA] gl tids] g H9-Y
TR EARCED thE U= 5P, | HAof prke] AHstA Fatsfof itk A
2 v e tigt 71229l FEY| HAI ek s B A &
A3t A1, IO EA o] sl ofyel S-Kretribution), SR (deterrence), A

A}3l3Krehabilitation), 22 (incapacitation)@} Zro] of2] 7fjgk= AFAL u]d o] 12

1) F2 HlEe A= PFele) FAAd] F-8s= e FAlRke des AFH7I= AR, 4
o] 23} ek ko] WAE VeVl ARk dFHV|E St v5e =Eo 2, see Donna
H. Lee, Resuscitating Proportionality in Noncapital Criminal Sentencing, 40 Ariz. St. L.J. 527
(2008); F=o] o=, viEd, HetxE vl 943, HA=7tet I (1998) 469; A&,
el o] vl ol Bk 1, vuPAP AT A9A A1E (2007) 404-405H; 18-, Bl
Az2s Bl ¥ A A BA, AP A25E (2000) 34-36W; o3, AFAR A
A, FARZH AT A5A A3 (2004) 30-319; o] 3=, FARIRALS] FH AT gHAlol

gk A7, A AATA AT (2003) 89909, Hgh, HaHE RF B HE R Aleld

SSBEAR A= gt o] 82, oke] =i, 37-39W. ol2lgh ofe] JRA] FEWAS FHEFH

Aol detd 2= wlae] d=e 71 bk F3Ql Ale] Aol Ritele Fde| Pk
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2) Zpzte] FAEA vlgo] Ao] FFet HHde] l"?fv’—x*"] FEo| YA ol A
2 F4E &3] fh=siA EOP—E Aok, Yozt o] kA P 54 AAR by, wEe]
L gigt AR7IEL HuS AXrSH] dgsizie See Harmehn v. Michigan, 501 U.S. 957,
989 (1991)(BHaE Alz1e] t=sle ool Ajrtkalst odo] Uxget onlE =ohd Bl
A A Y] oJmAA7F mE s Rtk AAFTE “It becomes difficult even to speak intelligently
of proportionality, once deterrence and rehabilitation are given significant weight”); Joshua
Dressler, Understanding Criminal Law, 53-70 (2006).
3) Dressler, supra note 2, at 54 (Ed&8] W4+ Wige] A2S Qoksle] s7iA] A=z Fe]F29]
x3 942 F%3 Q). Citing to Jeremy Bentham, An Introduction to the Principles of
Morals and Legislation ch. 14 (1789)).
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4) ol=igt DA = LA /p(AAS RS AEd A F22 BRI oM 2E gk 915t
3 FdE & APk RE fedit dEs °1 she] 92 B8 (utility)oll Hleto] W= 71}
= A AAD)7F Folok WMFlo] HAPLAE & S {7 Frh= Aolrk. AAg a2
Gary S. Becker, Crime and Punishment: An Economic Approach, 76 J. Pol. Economy 169 (1968);
Richard A. Posner, Economic Analysis of Law, 218 (2007).
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S g gl wee] ARE Folo] G2 olu HEE Fel

. H|E ] Ao FA3} A=

b w4 712e) Austel W

Hele] Aol 7H 7|Zol2H2l oleigols Byska, wF AU A
(Solem v, Helm) 2004 ¥HFe] Feie HARE 720N wlee] Azel

5) mjte] ARIElsh olde] Bebw QAR SuEFele) ejol g 7k BARE See Rose Dufly,
The Return of Judicial Discretion, 45 Idaho L. Rev. 223 (2008).

6) See Markus Dirk Bubber, Toward a Constitutional Law of Crime and Punishment, 55 Hastings
L.J. 509 (2004); Youngjaee Lee, The Constitutional Right against Excessive Punishment, 91 Va,
L. Rev. 677 (2005); Lee, supra note 1.

7) @i FRES FAE AR BEA el thEk Ao A2 vie] ] hske] wiE,
Lol =¥ A

8) HMiEt] 2ee ol AR H R Falof & EAlgtar ATt vt wiEh, ¢ =

9) Dressler, supra note 2, at 56.

10) 463 U.S. 277 (1983).
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WE-= AlrBhe =2 AR vkt whad A 71A] ek A 71
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e diidel 2 o ok A He] Sy st P ARE AfHoR
asfof gt EA U W Ao FUT A it P HrE vlalsjof
et A o2 o Ao 7he] FAR jFo tigt FF e H=E vasfof gtk iy
vt o] A 7R 7]%& £ §4](von Hirsch)7} HIHA 7Hd-S FA|8k617]
ot 44 A9 (cardinal justice)} 7|54 A2 (ordinal justice) 2 HFEZ A|A]
St Bpoll A A ofuA] eh=th. A2 ot 7 g A7 7= FA9
AUAE SJuiedth. 7|44 ol 7isiAbrE ek o] FHide] A=E B W9}
Hlalste] AAsk= 2l EWRIth12) oS 5o Aol tieh AM9E 2Asl7] fisto]
A9 S ATk aLefsh= Zlo] A3 ool ot iiHolm, Hr=ai¢iet
AR #F & A, oR }iﬂé‘ﬁ”lﬁ 2 ohE A=l A 912t vlaste
o] s AAsh= o] 7|2 ool ot ’iwlelnh. M43 Aol k=
HEo] FAY &gt AdjAls SAY o= gleBuy SASHAIE o=th #F Y
ST Hdsto] opbpd ARE Q= Al WMAGEL B, Bl S Yo
&= HolA AIAE EFe 97 vlditotof sk g oA ST = =7l
M gole 71A Aole] Bhdel Ysto] HaE = Qlth B 104100 BRle] Fof
st AAE dHe 39S Sl diste] Mol A 1dolehs Hths ol
STk ekt of 49 Elele] Fulo] &2 Yold AAE Bt Ak fAT
3 ok Aol dfste] Boleke 28 wlmH gols) 2 & ek
st W o] HAo] Ao R trafa] AFSH|II} o]ee Lo 7]an Holol
e aabAolr] ok Zlolch E3E Tl BRele] Yt vile) FHueis 9 AA ol
et Hoo) Jrrt ofe HE= Zpo|7} Yolsh=A] AEA o2 AAISH] EFE 44]
oo Helr, o714 & slql= 25 A9iet Bkl digt B7te] Ay SEE 915t
A o gror volith £ dal= WA HAAe] ol webA A
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11) 4 (Rummel) 20} 79 thide] 27457 AF(Helm)AZ o] thads|2 e}, see
Rummel v, Estelle, 445 U.S, 263, 295 (J. Powell, dissenting, 1980); Helm, 463 U.S., at 297-99.

12) Andrew von Hirsch, Ordinal and Cardinal Desert, in Principled Sentencing 208-10 (eds.
Hirsch & Aschworth, 1992).
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13) von Hirsch, Proportionality in the Philosophy of Punishment, 16 Crime & Just. 55, 77-79 (1992).

14) MF} WHUS T g ax(faconE Fote] Hot a3t = Jloke dde A5 32 o
AT =t} Yt} Helm, 463 U.S., at 291-92,

15) Blakeley v. Washington, 542 U.S. 296 (2004); United States v. Booker, 543 U.S. 220 (2005);
AA% Fgrlol=glel Al RS FAXHA AS3sla e ASE, Rose Duffy, supra
note 5,

16) von Hirsch, supra note 12, at 210.

17) Ewing v, California 538 U.S. 11, 30 (2003).
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=] Eaelgo] Qo] gl 53], el AT vl o] Hzle Tlathe
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& ATtk HRE TIstaL Qlth1o) of2f3h o] Aol v Az whd Wl
oA HlEe] Ao Hisl AR == Ak TR o|a B AR &
Ble o] Yzjo] Ygo] dFHE gE FER A0l Z A o vk Ao

5 BAEEN Y] FAES IR FARAN O] AU S35 7 v @
=l thste] Hee Fr]=shal Hodt =guto s Ao thASHA] itth=
Zlofe.

Hl 2| °Ji4% ARkl o] MY SRS AHthe A2 2E9] A
Ak Qe 42 ofyth Eu 2|(Donna Lee) i B2 2] YAof tislo] mEdt
W= %‘45}1 A Ul%"ﬂ‘%@“ﬂ%ﬁl BlE=S APHATS] o ¢ldbol2talzA] vldgth

= dE(Helm) FHAA uhd cifyto] =47t vl o] 2]of u3t 37}
Al 71 By AR & e Ao FYd(ransparency), A¥FAH gt

i
_}1_
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AA)H £Z(limited deference), A 2of thsl st A (felt sense of justice)20)0|2;
© 8458 AN &, 7 a4 Fhl| t2d SEE Fofof Fishe At
WA A4S vigeR vjEe] d2S FAF oz A8 Ale] Ao disto] W
o] A Al(a written record of their analytical processes)s}o] 7|24 o A3t T3t

018 B shok gk Aoleh2n
kAP 5S Falel welel UAS FABAZ 4 Utk FHS B ojeld
2 okw gtk AAR W o] A WA At Aol B =t

18) &l 2006, 6. 29. 2006&817}7; AA 2006, 5. 25. 20058 u}t4; A 2006, 4. 27. 200637}5; AA
2005, 6. 30. 2004&1H}4; A 2004, 12, 16, 200381 7}12; S 2004, 4. 29. 2003818}118; &Y
2003, 11, 27. 200281124,

19) A, o] =7, 4044,

20) ]9 Aoz “FRidpte] X, “FRiduke] Hibg" o] dnkAgl o] 7| UFo
2 WAR SAs2 dek. A 2006, 6. 29, 200681717 #A 2005, 6. 30, 2004318},

21) Lee, supra note 1, at 531-534,
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22) "= FF7IEe] F5E Bl 3 E AFALE HF o] Fhdel thek Ak ekAtel| uleiA]
A3 ekt AS RojFal Qe =F0 =, See Peter H, Rossi et al,, The Seriousness
of Crime: Normative Structure and Individual Differences, 39, Am, Soc. Rev. 224 (1974), 2|#2%]
o2 G Wolgols HARS Atole] FA Ato|7t Hrte] WAl whekre gdsiA ek
T Slrh 4, s Falske Alle] 7 3 MAY S AL gds Edt. 28y
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23) von Hirsch, supra note 13,
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24) nl=rAddly Aszoll= #E3kal A o)A ¢k ¥ (cruel and unusual punishment)S FA]
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Critical Analysis of the Principle of Proportionality
- Based on Analysis of American Cases and Theories -

Kang, Wu—Ye

Nobody can deny the relation between crime and punishment should be proper
and reasonable. What makes difficult is that you must meet complex theoretical
as well as realistic labyrinth as soon as you are trying to step much further from
a simple definition of proportionality, The consideration of criminal responsibility
is very subjective but its responding level of punishment should be objective. This
contradiction is going around the issue of the principle of proportionality.

The proportionality is one of the most abstract and general principles.
Therefore, the proportionality should not be trapped in the simple picture of the
relation between gravity of crime and level of punishment. As for the relation
between crime and punishment, the principle of proportionality simply provides
intuitive sense for its concrete standard. The principle of proportionality should
function as a background for many theories of criminal justice system, such as
element, justification, excuse and sentencing. The principle of proportionality
itself does not work as a effective standard, rather than general guidance.

In a sense, the principle of proportionality can become a reasonable standard
by way of comparison between closely related and similar type of crimes.
Nonetheless, for the process of comparison to be possible, there should be
already fix point for the comparison. Also, the crimes that is subject to comparison
should look similar enough. Even between those similar type of crimes, too
excessive punishment should be considered problematic but tiny difference in

subtle details ought not to be raised as an issue,

* Associate Research Fellow, Korean Institute of Criminology, S.J.D.
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