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The Availability of Electronic Record for the Object Element of
Document—Related Crimes in Korean Penal Statute.

Tak, Heesung”

The electronic records ask for fundamental changes of document—related laws
that have been mainly for paper documents. That is, an electronic record does
not merely substitute a paper document but also alter the nature and usage of
a document. For this reason, electronic records give rise to the difficult issues

that can not be easily resolved based on the conventional document—related rules.

The true nature of a document cannot be found in a form of a document but
in substance of communication on it. Therefore, what truly matters for
document—related laws is the protection of trust in communication. In other
words, to understand what should be protected through the statutory provisions
of document—related crimes, the stress ought to be on the trust in substance of
a document, which will be formulated between those who are engaged in a
transaction, but not on the mere recognition of what is written by legislators,
which may be too formalistic to see the reality. Can the concept of "public trust"
work as the proper standard, based on penal law perspective, to consider an
electronic record? That is, it is necessary to determine whether it can be
understood within the meaning of a document under the penal law, which aims
at protecting public trust.

It is generally accepted that the concept of documents under the penal statute
should have the function of continuity, proof and guarantee. This comes from
the idea that a document is a fixed record on a material thing. Nonetheless,

because an electronic record that is not based on a material thing seems not too

* Research Fellow, Korean Institute of Criminolo®, Ph.D. in Law
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far in the future to be anticipated, the legislation simply attaching to a fixed and
material record is needed to be changed now.

Technology will progress toward the more comfort and the more efficient usage
and the speed of its development and realization is already beyond our
imagination. Therefore, the concept of a document should not be limited to a
fixed record on a material thing. Rather, it ought to be normatively understood,
considering what the statutory provisions regarding document—related crimes
intend to protect. Then, an electronic record could be subsumed into the meaning

of a document under the penal statute

% Keywords : electronic record, document—related crime, documentation,

changeability, public trust.
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