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An Effect of Legal Suit and Its Withdrawal of Divorce in
Criminal Proceedings on Adultery Indictment

Shin, Yi-Chul=*

Indictment rate for adultery crimes in 2007 reveals that no
indictment is the highest(83.3%) followed by indictment under
detention(0.7%¢) and indictment without detention(15.7%). And the
statistics of penalties for indicted adultery tells that most of them are
probation(52%) while the actual punishments remains more or less
4.1% while 10% around the year of 2000.

One of the reasons for preserving the adultery crime which has
lesser effectiveness is mainly why weak position of one party can be
reversed because of negotiation leverage in alimony, child custody or
property dissolution resulted by divorce proceeding filed by adultery
suit. But current statistics shows that adultery suit cannot guarantee
any strategic effectiveness because adultery accusation does not result
in indictment under detention and has no actual difference from the
cheating case In its amount of settlement. So it can be doubted
whether adultery should remains if damage evaluation and alimony
increase with enforcement are guaranteed. Also such challenge can be
raised as civil alternatives are not enough to backup the result of
abolishing adultery crime, which strongly doubts me whether we have
objectively strict and reasonable consideration. When considering that
legal responsibility trade-offs moral one, forcing moral through law
can cause lowering ethical sense.

From the perspective of lawmakers in many countries that adultery
crime 1s disappearing, narrower interpretation on the scope of

punishment for adultery is regarded to be necessary until being

* Lecturer of College of Law, Soongsil University; Adjunct Professor of Department of
Police Administration, Wonkwang Digital University.
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abolished or determined unconstitutional. So the provision that adultery
accusation requires concurrent divorce suit should be interpreted that
not just filing divorce suit but continuity of the suit should exist for
satisfying adultery accusation requirements. And adultery crime
requires accusation “only after divorce or filing of divorce” and
assumes automatic withdrawal in case of re-marriage or withdrawal of
divorce suit, which should be interpreted that retroactive effect should
be given regardless of intent of accuser like withdrawal assumption,
complaint dismiss and claim dismiss. Also, In my opinion, suit

adjustment(especially adjusting accusation) should be dismissed.

FA  FIAL, o]EaF, DaF, au4d F8, Fsptr, AF2EA
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Keywords : The complaint of adultery, Suit of Divorce, an offense
subject to complaint, adjusting accusation, withdrawal
assumption, determined unconstitutional
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