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The principle of proportionality and the juvenile court dispositions

Jung, Hee Cheol

(Professor, Catholic University of Daegu)

This essay focuses upon the interpretation of the provision of
juvenile law and analyse the possibility of application of the principle
of proportioality in the juvenile court dispositions.

The juvenile justice system shall emphasize the well-being of the
juvenile and ensure that any reaction to juvenile offenders shall
always be in proportion to the circumstances of both the offenders and
the offence.

The provision of our juvenile law, “in necessity of’, may be
translated into “be in proportion to”. The principle of proportionality is
well-known as an instrument for curbing punitive sanctions, mostly
expressed in terms of just deserts in relation to the gravity of the
offence. The response to young offenders should be based on the
consideration not only of the gravity of the offence but also of
personal circumstances. The individual circumstances of the offender
should influence the proportionality of the reactions.

By the same token, reactions aiming to ensure the welfare of the
young offender may go beyond necessity and therefore infringe upon
the fundamental rights of the young individual, as has been observed
in some juvenile justice systems. The proportionality of the reaction to
the circumstances of the both the offender and the offence, including
the victims, should be safeguarded. New and innovative types of
reactions are as desirable as precautions against any undue widening
of the net of formal social control over juveniles.

The juvenile court disposition shall be guided by following

principles. first, the reaction of taken shall always be in proportion not
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only to the circumstances and the gravity of the offence but also to
the circumstances and the needs of the juvenile as well as to the
needs of the society. Secondly, restrictions on the personal liberty of
the juvenile shall be imposed only after careful consideration and shall
be limited to the possible minimum. Thirdly, deprivation of personal
liberty shall not be imposed unless the juvenile is adjudicated of a
serious act involving violence against another person or of persistence
in committing other serious offences and unless there is no other

appropriate response.

FAo] ¢ R AR, AlEd L, BAE, #HYFA, w5/FH
Keywords : Juvenile court dispositions, VerhaitnismaBigkeitsprizip,
Principle of proportionality, Malliregeln der Besserung und

Sicherung, UbermaBverbot, Erziehung/Strafe



