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Enhancing the efficiency of a reviewing procedure on Prosecutorial

Discretion in Criminal Proceedings

Park, Misukx*

As a result of the reformation of the Korean criminal procedural
law, newly modified law stipulated a reviewing procedure on
prosecutorial discretion on prosecution. During several meetings for the
reformation of Korean laws, the related issues on the reviewing
procedure were controversial among law scholars and experts.
Although this newly introduced procedure may be regarded as one of
accomplishments of the reformation, such a procedure for a control on
prosecutorial discretion has been criticized.

The majority of the critics are based upon practical considerations.
One argued that the Court may burden too heavy workload due to
overflowing applications for a review, and the current law does not
prepare a proper system to prevent abusing the reviewing procedure.
The others point out this newly introduced procedure does not
correspond with the current criminal proceedings in the Republic of
Korea, which exclusively regard the Prosecutor as only one eligible
party to bring a case to the Court, based upon its own discretion.

To evaluate the current system for a review on the discretional
decision of the Prosecutor on prosecution and to propose the solutions
on it, this study evaluated the legitimacy of the recent law
reformations in Korea in comparison with the compulsory prosecution
in German criminal procedural law. In further, this study made an
endeavor to give the answers on how to enhance the efficiency of the
reviewing procedure on the Prosecutor’s decision on prosecution.

From this point of view, this study proposed to introduce mainly
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two measures: so-called before-hand questions for application for a
review, and Do—Not investigation.

Key Words: a reviewing procedure on prosecutorial discretion,
protection of victims of crime, discretion on prosecution, compulsory

prosecution, suspension of indictment.
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