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bestraft. @ In minder schweren Fillen ist die Strafe Freiheitsstrafe von sechs
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L gol A WA wrh FEAY S ki e o BwlA
4 nrhs g D SYAEFAAN B ol e AEeld ST,
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16)

BAZRE SPW AST 5 Ot ARl AEE O WA - e des
sfebsti= Aal, @ 8 Abokl W A4H Jldos sebshs 2w TR DY
Yo BARAY Y JeAES) 51871EL Hlolst AEe THIIE |FOR o
gl Hatol, @9 AT olske WEE FAH AN AW BEEE) F7F
Eos Basks fol Aolst Uk A B2 Bl olste] Yulowm 1A
Aol gl A9, D) AZeAE B4l gale] Fointe] ohlel eojel
FAHAT PANE A H8HE A0E olsfabil Bk W @8 Azl N
FAG AIA WEE BEGEe] HolE WA, A F A AAAZ sHoka
g 5 g B Wold) BAZ vk e, ALY el FA Brie 4
oA Abgel Qukh Algel FE oBA AFT AW g EAlsh AstoE
EF0] WA Sel7t Ak B2, 0 QHINE A2 2 B gue) W
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% A8ol £E8 £ Yt A} Uk o] 2%, 4 o9 AAYAS QA A9
2 Sobd F QA )R8 Fon BhaA AT deAne A vy
A7 wEe AFe) A BuaA 298 4 Aut AAE A7H 3
WA, A, 27-298.
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of o] Fo|X= el Y E(abortion or feticide) 2 HHEFA] It ofb-&
o], AbgRel AlZ19E sk A9 ‘bon alive rule' s VISR AN
(person)¥} Ejolfetus)E TRl Y Ho 2 A Wo g HEHx &
2 ®lotel gt el Al (murder) oy Al F (assault) &S A
A e AR welEtttly) Aw Abge AlV|E BA weRe] ¢
& WiE FA RAIRRE Y HYE AEAReE 271K ®A A o3
ol 24Ut

174171 %ol EA4¥ born alive rule ©]%- ¥ - A} Fal
Abgre] AIZ1E RSk A4 Vel HJAY AR v=9 New
York, West Virginia, North Carolina, Connecticut & & 187] FoA &=
olA & Al o FYAAZA Al (person)® A7]1E born alive rule
of oJgte] wetstal gl

born alive rule2 7] HFH Yuredt w2 AMheS WEoR g
Mdoz ourise] Jued mel & Hds wA HAv 53], WA
Aol weAtaL &3 2ol Efote] vigh JlElPHE Qlsto] Ejolrt
AREEE Ak el A Bl mhE EenldEde] A dste] =

ofs

0o
=

ot
of.
tio

[e5|
=

19) born alive ruleg AF-=243 LA olslste A= e, Hr=EAl T8A] o
ol 9es] 2A) vre= gole] A1A Zwrﬂ w25 Ztotally expelled from the
mother) o= %1]9]— =got H3st AEANE] 5-X(showing a clear sign of
independent Vitahty)/] e 4% J&D}ﬂiol | witoltt =H3 AEYHY {7
Ae 584 359 45 52 B3 A"l dubdolAl, g A5rt AHA 7
2 o}, Wayne R. LaFave, Criminal Law 3rd edt.(St. Paul. MN. : West Group,
2000), 6056, Morgan v. State, 148 Tenn. 417, 256 S.W. 433(1923, Lane v.
Commonwealth, 219 Va. 509, 248 SE.2d 781(1978).

20) 718 9d=tdg = Baker v. Bolton, 170 Eng. Rep. 1033 (K.B. 1808), v|=+ #H &=
State v. Winthrop, 43 Iowa 519(1876), Jackson v. Commonwealth, 265 Ky. 295,
96 S.W.2d 1014(1936) &

21) Conn. Gen. Stat. Ann. 53a-3(1)(West 2003); N.Y. [Penal]l 125.00, 125.05
(Consol. 2003); N.C. Gen. Stat. 14-17(2003); W. Va. Code 61-2-1 (2003).
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o 7F A2

184610 9§+ 3= Fatal Accident Act(¥:3 Lord Campbell’'s Act)E
Agste] Abgeh Hokel FR gl tigte] rlaAke] Eenj A de A
St PO EH bomn alive rule®l 80l thek @E7F mpA AT o]
Hmo Ak 1847 d New York & Z-F% Fatal Accident Act®t A
Hetol A EMA born alive ruledl] theh FAo] AREHATEZ2) Ty
o} A=A M A FAHo| o] Foll AL ol il Abghe] Al7]el] tgh wet
712 2.2 born alive ruleo] 943 EE&HATE 5, $9] o= EWHYHH
(tort law) FGNA BolE Abshe] WA Aofeto i WS = =3
23k As NS Tl YATE Sasty] fek Akl Basiaiv

ol d 7}&dl 1834 Dietrich v. Inhabitants of NorthamptonAF el
A2 Abgrel AlZ|BEREAE Yol obd aldE Tl sldste s ATt
Hx2 ofFoRIvh AR ERE A SR Qlte] Al H7iE e oA
o Ef‘@ HOV% UA €

it

O

of

gjofol] whgh a7t EAE v S A ’\}Eﬂoﬂ/ﬂ ‘%O}%Oﬂﬂﬂr.
231} single entity theoryys T2 02 goldl] o3 B B

U ZARD bRl gk B gAYl A oste] f3Hom A

£ 2k Aol SAVE vt obed o] A5 5 FHolA F-EF o

v ok Al AFRE Aws $Usl 35T A9d A, #

22) Michael Holzapfel, "The right to live, the right to choose and the Unbormn Victims
of Violence Act”, Journal of contemporary health law and policy 18, 2002. 2, p. 445.
23) Dietrich v. Inhabitants of Northampton, 138 Mass. 14 (1834).
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W oIy FA FGellA BlotE A skl BEA JUESH
Bd e AAstke dart A sk AV A SRy o
Aol A% single entity theory®t 22 %34 sjZo] ol BolE Algat
Y MFR wolstat = 7dE7F 19461 Bonbrest v. KotzAR-&:

of
Sl

Hxw AU

¥y Dietrich v. Inhabitants of NorthamptonAF7d oAl A A H single
entity theory4, ©|% Bonbrest v. KotzAFA 2 Adle 71250z 7}3) &
HE T2 Hoprl AEYHE SAHAE woll A8&d & ks A
o148 born alive rule®] <3h AU whebA] /\P‘Jﬂﬂ‘% BESH

AE AT AEAETEsA ] S8 Fue Aee A8 A SHAE

Zte el ik =, BA QoA o A& A (viability) 771 B}
of tigh 7tal g ol whE Aol Aol gk BN AYATE WIE
sk 2R AR 8471 @ Ao

olg gt A= 19954 Farley v. SartinAboll A1) S5FTh AL
SALALE Qlsto] ¢l 18F o] AARI} efole} A AbEE A¢-E, A
A FA Hole BA Sl AEd ¢ e ARR FE dsd A
7} o} dt}. Supreme Court of Appeals of West Virginia® SH 8=
ek *Pjo“}ﬂoﬂ #eE F JEY oA g 7”?'<ﬂ°d A (person) o}

El

ﬁoz o714 Bloke 41 A% 4 7
ATt Bl el ZIQlste] tiFtel Holrh 5% 9B sie
9 B Felaavt EASA @ F AAH RS 5

= 2
HE AP5E el mushs Aol 22, 2 delAe myH 42

¢

24) Bonbrest v. Kotz, 65 F. Supp. 133 (D.D.C. 1946).
25) Farley v. Sartin, 466 SE.2d 522 (W. Va. 1995).
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574 (viability) WA SRS F4bo 5-eF FgatAl, Bjofe] ARl o
o B S AAse] AMA born alive rules: E718HE 9EE
He AoE HIrE £ Qv

A9 Wk ] FAPHA = FAFSHA ARE AT GH] GAPE A
Ao AIZ1ZA ] B3 A E vt 2ol AYE U

w4 O AEA 715 common lawe] born alive ruleo|th. #| =19 7
F, AA 18 FolA olHE Y-S FHske|, 1078 FolA "HE9] A
of oste], 878 Fell= HElE Fall AFEe /s FoshEA born alive
rules 3kl T

Williams v. State®l| 41270 Maryland Court of Appeals born alive rule
of weh, A4 A efolell tigh rlala@Hel oJste] Holrl APEEE Wik
Holrb A= 4t A7 okt Hioke] Al AIHE A&
o ok #AE vk gioh ol#fdt ol People v. JosephARzdo]u23)
Hollis v. Commonwealth o452 =15 =d| common law?e| 213

FAMA = FHs| Abgo® S5l born alive rule] R A, T

Ao ANE 2AS) 98 AEA dEslzos BeE] & e,
A9l W Ak Sol Mol YolA AL A4 24 ofF =A Ho
29 998 w2 A0 =2 Aol ot AL ol§2 ITHEE,

of

=) A~ 2=
5] —I-—;(é = s3]

born alive rule®] Zf4 7]EL ol YW, HAS g T &

oA A8l oo,

26) Hilary A. Converse, “the Fetal Homicide Fallacy: a Comparison of California’s
Inconsistent Statues to Other States,” Thomas Jefferson Law Review 25, Spring.
2003, pp. 454-462.

27) Williams v. State, 550 A.2d 722, 726(Md. 1938).

28) People v. Joseph 496 N.Y.S.2d 328(1985).

29) Hollis v. Commonwealth 652 S.W.2d 61, 63-64(Ky. 1983).
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A= G YAPH 4, born alive rule¥ 3, B2 Asfrl alo|t
AallE ol WHAMARA Al ElFslEA] o e Al F PYAEE
7]<&(person is a human being who has been born and was alive at the
time of homicidal act) &2 HtHeHS 31edslH 30 Brlsa|stA] ejofe] sk
7hall g ool FHARH el AlL]AT

S @ BA ol HHA AEISAE VITEoR ddske 497t 9
UHeulpability based on viability approach). "=2] ¢ 57 Fo|A o|H
3 A8 #H&l=1), Indiana, Tennessee T FHo WEo R
Aol 9= HlolE QIztom AHogto 2K o5 Hlofo ik Al & ¥
Ak JhEld e Adstal glth wHA| 3D Oklahoma, South Caroling,
Massachusettes T+ @#ol] 9)&te] 2kl Aba] A AMA}E o 9
AR 17k Mol HlolE xgato] Mt Ut

A elollA mgA A& oste] HolE AFEOE ThofshE o
HFS Ygu7|=y Y me) wfole] AEHo| Fobx|al, BA| Ul Efold

st W AelE BEe Hg & AR Sty oyl A AR of
L A -A AETFSAAS A-T AJNA I FEgshx] g2 FA Aol Tk
oA Bolell tiet Jlel vt AMEE AlEE A B2 ggoz <
sto], A4 dietal= Agrt doke Aol A4d 4 9l
30) Wayne R. LaFave. op. cit,, p. 636, fn. 13; Model Penal Code § 210.0(1) &=
31) Ind. Code Ann. 35-42-1-1(4) (Michie 2003); Tenn. Code Ann. 39-13-214(a) (2002).
32) nFALT 9%t glole] AbPAlEl2 Commonwealth v. Cass, 467 NE2d 1324 (Mass.

1934); A SFdes I3 AFALTLE Qg glojdlg] AR doprt AEA

g& ExE gl o), Apdst Al E Hughes v. State, 868 P.2d 730 (Okla. Crim. App.
1994); Al FQ Aale) Rele Zhz ) ¥-9L8 AEsgon, goprh A Al
oA A1F e FYAAQ Aole FE 75T Blok(viable fetus)= TFATIAE 3
A A, Blotol tigk FHAG Ao =(intent) = AR, WAL LTI} FALEH

‘transferred intent' & -3 AFEol tist A=) Holel AE PRt o] ]3]
S FHE JAS A=, State v. Horne, 319 SE.2d 703 (S.C. 1934).
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A7} dtHbased on quickening approach). quickening©]# AFR 7}
W Efeke] A 9E AR As wskEd], 9 $ dAE 16
185 73} Fo a3lt}h. quickeninge Efolrl 2A oA =
AEo| et AA ol ATAR, 1347] olAdli= Ful Hi= Ashy
oA efol b SHE AWARA (B} 22) F&5 2A H

ol#ll 8 tt. common lawell A= o A|7]€] Bfelr} Apgh2 opiA|

= Holgls AYAZ sebsle AFoR Qs

< 7
oo & W
1. )

o
2 ko

e

rie
>

&

2

G A9 E Aed For AMela gt e o] Ve 4%
7 i o5 2AE 2 Aol ol Hebel $49L e AL
Amehs gold, #R/EoRAE AF8 FuAoln EYIsH, =3

Ho
S

L ,
B2 o] oo what stel Y sl EAE Abdlol A sl AbgE A
2o He 18T u, A EomA e WEgo| 3] F
2 AAE AdHYE HGeA s e &
Wade Aol A AW A 24 Hlolg Q14
quickening®] z= 919 EAF A Bgdv|EomA Y FAEAdE ]
] A& 8 vk

33) Fla. Stat. Ann. 782.09(West 2002); Mich. Comp. Laws Ann. 750322 (West 2002);
Miss. Code Ann. 97-3-37 (2003); Nev. Rev. Stat. Ann. 200210 (Michie 2003); R.L
Gen. Laws 11-23-5 (2002); Wash. Rev. Code Ann. 9A.32.060 (West 2003).

34) kel gsle] AAlsHA oido] HHE FA8lE Texas o+ HEY S F43 A}
= o] ZejolHA|e}t glofe] A B olF HEal] 9late] 4tRe] ZdfolHA|
5 A loja] 57ke] #e7t om gt Helelx] HEE 7 =Tk A =9
H ARgtolt), B ARdoA mldW AL ATghE 383t 1] @l the
first trimesterol:= Ejo}E AWAE AR golx Erha &, Yoy} o] 7|7
dold  wjebe BA SjelMe] S84 AE7FsA (viability)7F S9HeE dol= HHE
38 4 33, o5 Fdsle AL ¥R RZH, 7Y FAE FHAidh

o
g
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mpx|Eto w2 @ efole] IHUAE e £ AHE 7EoRE Hes)
= Adf7t 9thbased on fetal development). Arkansas % 94 & 12
F7F B3 o] 59 Hjotol] vig slelgE AlH FoE AIkaL Sl
. ¥ Arkansas % born alive rules #3991}, Meadow v. State
A ®) 9lste] ol & E7Ikal, AEF ¥ (Fetal Protection Act)& &
3l A3 (murder) ol AR AbgHperson) el RISl YAl 125 A3 F
o] Biok(fetus)E EFF=E Foms, Holo v rlelgHE AQF &
o2 HWHEA HAUHuE Arkansas = manslaughter®] 7-% e}t
FANANZ L3R =T}, Minnesota 9 A-¢% #*Z State v. Soto
A3 FllA] ool et o], EAF A HloHunbom viable fetus)& AHS1
o YAAA aFgsA FeEvkal stk 2Eu 9A fM(the
Minnesota Crime Against Unborn Child Act)& %@ 2ol As), n%Al
AE IS ARG T R U R HAHANE S& Efotel Al AL
d

Aol AWE JHAL ASE AEsta AR, WA= unbomn

o

childZ "the unborn offspring of a human being conceived, but not yet

born'" 2. & A 9] &t} .37 Missouri, Pennsylvania, Lousiana, North Dakota,

axel e FAZ, JHdYE 54 Texas + HES Hdoz s
Roe v. Wade 410 U. S. 113(1973).

35) Meadow v. State 722 S.W.2d 584 (Ark. 1987).

36) State v. Soto 378 N.W.2d 625, 630 (Minn. 1985).

37) £3] the Minnesota Crime Against Unborn Child Acte} ##Eate] oa 739 ol=
23 Q| Asle) Azt AFE Fom APMsto R A glolrhA] AMEA st B
o] oJ&te] 21 (murder of unborn child in the fist degree)® 7]&%F ARFl State
v. MerillAbdell A 931918 medddidde] Jeja 9 ##Hste] Roe v. WadeAbzdol A
A& 7153 Hlokviable fetus)9t BloHembryo)E 7R3, ©o]E AbgH(person) ¥ TH
stgon, BHE olE FAFo RN 4 Al4xe HEI HIE wS AZE 7Y
8] Aalsta, AFA} A RE ¢ F o= QIste] Holof it 7l Eg9le] ¢
oA TYrt AAFA % S olf=E A N1 HHrbsde] o] FEYS
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Mlinois, Wisconsin % T tolrl oAl AF A (fertilization stage or
upon conception)F-8 Ejo}E Algs} FUIMA AFH S| F{AAR
ANE3FL YTt

o $AE JAT BWIL AT P AolS A}w FHHoR 5

=t ol oA BRI YA single entity theoryZ} A
AW JEste] 89 dEtal olsld £k gl=d|, Virginia, New
Mexico, Wyoming, Kansas, Iowa, new Hampshire, Ohio, Delaware T &
o] o}7]el e} )

agson @i Guiy A, el AV 23] A3 AEoRA

2% 4 born alive rule2 A5%S A9 Aty gk

9] Roe v. WadeAbzl& AFE 9] 59 &lol] o]Folx HejA|de] &-gojfof &gk At
o= JHe Fo glo] oF 0173 W= Qlate] Bjotel Al AV ARr AT
AREE 8 th2m, ofbgd] AAE 4hRe] Zele|wAle} ®jole] AHdo] digal=
ARgte 2 g BgEojofdt Ao EA 57k} AhRe] Zelo|HAldE E-8l5L o]
of #ofd = HY o] H3 FAR v, SA= A3AE e A= et
oke] A Fol A F U= AE i—rﬂ Hlolg HEgtoof ghrhi= A4 4
A|l4z9] fjdtolgt= JJ"’J T4 gdAel glon, @ "ol digk 7tale) 3¢
7F 2o = ool tigh A1x TS dAskE AL M e BEEAdel Qg 29 F
oz Waksl AAHgto] ¢Jste] wmeld A FAF 7 L(fair warning)E # F ¢l
o] F&(void for vagueness)Bbe Fg] disled= o249l doctrine of transferred
intentell 2J3le] #lolE AT 7}5]],157} Be3lA grtx 4t bl 9k State v.
Merill 450 NW.2d 318 (Minn. 1990); o9} 5-AFSE 3412 Fd| = People v. Ford, 581
NE.2d 1189 (TI. 1991).

38) Minn. Stat. Ann. 6092664 (West 2002); 18 Pa. Cons. Stat. Ann. 2605 (West 2002);
N.D. Cent. Code 12.1-17.1-03 (2001); IL. Comp. Stat. Ann. 59-2.1 (West 2003).

39) Va. Code Ann. 182-321 (Michie 2003); People v. Vercelletto 135 Misc. 2d 40,
44(1937).
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£38] =2 20049 AWHEE The Unborn Victims of Violence
Act(US.C. § 1841. Protection of unborn children) &40 A|A3FoZH F
AHAY WRto] oz} ARPAR el A A A=A 2] Bfotel] tjs}o]
S olele] ASAEFE el el viste] dhF o AskE BIE il

40) Hilary A. Converse, op. cit.,, p. 453.

41) § 1841. Protection of unborn children(Added April 1, 2004)
{a) (1) Whoever engages in conduct that violates any of the provisions of law
listed in subsection (b) and thereby causes the death of or bodily injury (as
defined in section 1365 [18 USCS § 1365]) to, a child, who is in utero at the time
the conduct takes place, is guilty of a separate offense under this section.
(2) (A) Except as otherwise provided in this paragraph, the punishment for that
separate offense is the same as the punishment provided under Federal law for
that conduct had that injury or death occurred to the unborn child’s mother.
(B) An offense under this section does not require proof that -
(i) the person engaging in the conduct had knowledge or should have had
knowledge that the victim of the underlying offense was pregnant; or
(i) the defendant intended to cause the death of, or bodily injury to, the unborn
child.
{(C) If the person engaging in the conduct thereby intentionally kills or attempts to
kill the wunborn child, that person shall instead of being punished under
subparagraph (A), be punished as provided under sections 1111, 1112, and 1113 of
this title [18 USCS §§ 1111, 1112, and 1113] for intentionally killing or attempting
to kill a human being.
(D) Notwithstanding any other provision of law, the death penalty shall not be
imposed for an offense under this section.
(b) The provisions referred to in subsection (a) are the following:
(F=h
{(c) Nothing in this section shall be construed to permit the prosecution—-
(1) of any person for conduct relating to an abortion for which the consent of the
pregnant woman, or a person authorized by law to act on her behalf, has been
obtained or for which such consent is implied by law;
(2) of any person for any medical treatment of the pregnant woman or her unborn
child; or
(3) of any woman with respect to her unborn child.
{d) As used in this section, the term "unbormn child” means a child in utero, and
the term “child in utero” or ”“child, who is in utero” means a member of the
species homo sapiens, at any stage of development, who is carried in the womb.
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42y EWEET, “TAREGET, TEPBIEE T &5 #Oh B 229 2+ No. 167, 2003, 9H.
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B

Rhell gate] A 9= oAl He= Aelr] wiiel, eofel thate] fafgt o2
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of AdzgiL, Yok HPWAT ke Tl wARD A A

veow o Ads £ WetolAw, @ B9 A= Al £4)
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IRy Ae) Badlel A 57 TR SRR ARl o))

44) LG Aechen JZ 1971, S507(L.: Blei, JA 1971, S652: 1979.3.22.
45) "WM7Y, AAA, 46W; -8, AAA, 52-539; (hAE, BiEBE, 258, BIHHE §iES,
34-3BE.

46) G¥-] shadl ddE T, e Al dEHor FESt] ATl e ¢
3L, A3 Ak Aokrh ARRE ARtel A, Aol A Bjiteld 58] A E o]
FoFAlel oz glate] Aot AbdEAl H e B, AAAAEE AT 9
ATk BRHAITELS - 6 - S(PIFIERER); TE A AlgollA AER7E aEAL
a8 FAo gJste] 2AbE il wRF 5 oF 36A15to] A AlFdelA APEEE AL
oM, Qi AP A AL FAE o Slvh. RKEMPIFENDA - 3 - 2971 A 1145
35264 H.
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48) FIHE—, TR ORI Gat © B2, 1982), 267H.

49) olAG sk Bjobell gtk k]l FaiH e ARIAE FAEA Hoj A9 E
Aol FAAA L Abgolojof Jitk= HS I =AR ek Bal i, ole WA
@ Holbdsl 5o dF e Az olaEh oA, A, 159,

50) RIRFAMIOS + 2 - 200HA2E25314 R, “EHHE ok Hele] ol gloiM 514 3
AAAzA 593 tAE B2 Astis 2AS YRS e Aew HHH
3 GnkaL S ET] wigel GRS Aol RE =Tl 3lo1AM, EotllA
e SN 7= AL AR BAS] el et 9= Atste] WS WA=
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Study on the Problems Related to Protection for
Fetus(Unborn Child) by Criminal Law and Bounds -
Concentrating on Violence Crime against Fetus and

Alternatives of Anglo American Law -

Chang Kook, Kwon*

Recently, with progress of medical science and biotechnology, the
problems on life of fetus as a live being or origin of human being to
be protected by law and boundary of that protection are under debate
newly.

In a sphere of criminal law, being different form existing discussion
about the notion of person in murder, assault or other violent criminal
conducts and that of fetus in abortion(especially, related to the debate
about beginning point of human being), new approach which is based
on the notion that fetus has equal protective value by law to person
is introduced.

In fact, considering that there are many series of split cases in
which protection of fetus can not be guaranteed appropriately, for
examples, case of medical maltreatment, side affect of medicine, car
accident or domestic violence, etc., it is very necessary to discuss the

problem of protection for life of fetus based on this new approach.

* written by assistant professor, Department of Law & Public Administration, Social
Science, Junju University, Ph.D. in Law
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in relation with many kinds of cases that safety of fetus is
threatened, protection of fetus by criminal law will be reviewed in this
paper, and expecially comparison with attitude of anglo-american law

to this subject will be tried.
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Keywords : person/fetus/unborn child/unborn victim of violent
crime/abortion




