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Vergewaltigung in der Ehe aus der Sicht der
strafrechtlichen Rechtsgutslehre

Yoon, Young—Cheol*

Aus der Sicht der strafrechtlichen  Rechtsgutslehre, die
selbstverstiandlich zur selbstbegrenzenden Funktion des Strafrechts
beizutragen hat, entspricht gerade die personale Rechtsgutslehre nicht
schwerlich dem ultima-ratio-Prinzip, das das Strafrecht begrenzen kann.
Im Falle des gewalttitigen Beischlafes erkennt diese Rechtsgutslehre
keine Sittenreinheit(als Moral), sondern sexuelle Selbstbestimmung(als
individuelles Rechtsgut) als sein schutzbares Rechtsgut an.

Anders als in Europa und USA lehnen die herrschende Lehre und die
Rechtsprechung in Stidkorea trotzdem gerade aufgrund der unerklarlichen
Besonderheit des Eheverhiltnisses die Anwendung des § 297 kStGB
("Vergewaltigung’) auf die Vergewaltigung in der Ehe ab, die auch die
sexuelle Selbstbestimmung durch Gewalt eindeutig verletzt. Aber dies
geht nicht zuletzt vom nach dem méannlichen Geschlecht gerichteten und
patriarchalischen Gedanke aus, der mit der sexuellen Selbstbestimmung
kaum vereinbar sein kann, so dafl er sich in modemner Gesellschaft
tberwinden  148t. Unter dem  Gesichtspunkt der  sexuellen

Selbstbestimmung als schutzbares Rechtsgut der Vergewaltigung kann

* Professor, College of Law, Hannam University, Ph.D. in Law



die Ablehnung der Anwendung des § 297 kStGB auf die Vergewaltigung
in der Ehe kaum aufgenommen werden. Denn auf die sexuelle
Selbstbestimmung ist mit dem Ehevertrag tiberhaupt nicht zu verzichten,
der gewalttitige Beischlaf ist in der Zusammenlebenspflicht der Ehe gar
nicht enthalten, das vertrauliche Eheverhéltnis wird bereits nicht durch
die strafrechtliche Strafgewalt, sondern vielmehr die Vergewaltigung
vernichtet, dessen Anwendung auf den gewalttitigen Beischlaf ist nicht
die Uber-, sondemn vielmehr Unterkriminalisierung, die den ultima-—
ratio-Grundsatz dadurch sehr verdreht, sich in Absicht um die
eindeutige Verletzung des fundamentalen Rechtsguts eher nicht zu
kiimmern. In diesem Sinne muf} Gewalttatigkeit oder Drohung als Mittel
fir die Vergewaltigung solche im engeren Sinn sein, die Gewalttitigkeit
oder Drohung gegen den Willen des Opfers bedeutet, aber nicht solche
im engsten Sinn, weil die erstere zur Verletzung der sexuellen
Selbstbestimmung  hinlidnglich ist. Man ist dann als Vergewaltigung
nicht zu bestrafen, wenn es sehr aufgefordert wird, beim Versuch des
gewalttitigen Beischlafes kraftic Widerstand zu leisten. Die Anwendung
des § 297 kStGB auf die Vergewaltigung in der Ehe hat ua. die
Bedeutung, nach dem § 297 kStGB de lege lata und dessen Auslegung
eine Frage aufzuwerfen und den Schliissel zur Losung von dessen
verschiedene Probleme geben.

Ferner bedarf es sehr dringend der tiefen Untersuchung und ernsten
Diskussion {iber verschiedene Probleme des § 297 kStGB de lege lata

und deren Losung in moderner Gesellschaft.
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Recht auf die sexuelle Selbstbestimmung,
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The Criminal Problems on the Permission for Landsaledeal

Choi, Kwan—-Sig*

There are much more needs for real estate including land than the
supply of real estate in the korean society nowadays. For this reason
more complicated types and amounts in the deal of real estate are
increased. To solve this problems many real estate related laws are
made, especially Act on special measures for the Registration of Real
Estate and National Land Planning and Utilization Act. Act on special
measures for the Registration of Real Estate and National Land
Planning and Utilization Act are the laws that regulate to prevent
raising landprices high abnomally and obtain real estate ownership for
real landdemander in the land market. In the Act on special measures
for the Registration of Real Estate, application of Registration of Real
Estate is obliged to be made within certain days from day of
landsalecontract and real cause of Regisration is obliged to be booked
in the Real Estate Register to obtain real estate ownership through
landsalecontract. If not, one would be purnished by this law. And in
the Land Planning and Utilization Act Permission for landsaledeal is
introduced to permit real landdemander to obtain real estate ownership

in the region of Permission for landdeal. Though landsalecontract is

* Professor, Department of Police Administration, Kyungwoon University, Ph.D. in Law
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made between the both parties of landsalecontract, landsalecontract will
have effect through obtainment of Permission for landdeal. But
unforseenably it is occurred that these two laws including criminal law
are conflicted one another at several points through practices of these
laws. On these reasons this article will be studied on the criminal
problems on the Permission for landsaledeal including the inconsistency

between these laws and criminal law.

FA0 1 R, EAAUS, FEAEEEEAY

A7) A =]
Keywords : Real Estate, Permission for Real Estate Deal. Act on
special measures for the Registration of Real Estate
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The Adaptability of Illegal Abortion to the Realities
— Focused on Cancellation of the Doctors License

Kim, Hye-Kyeong*

The abortion was one of the ones that were firstly suggested when
commenting discordance between the reality and the norms. The
Criminal Law should adapt it to social realities as well as common
people’s consciousness that made change: Even if the law would have
low adaptability in the reality, it should not neglect inherent values and
duties that the norms had.

The abortion started from either values of human life or the dignity
of men, so that it could not be evaluated by the Criminal Law only to
be based on the thought of the Constitution of the nation and not to
neglect political aspects and to be difficult to reach a conclusion.
Therefore, a lot of countries made efforts to replace illegal abortion by
various regulations not to give up it without reason.

In Korea, not only adaptability of illegal abortion to the realities but
also needs of legal revision was cognized gradually: But, the clause of
prohibition of the abortion that the Criminal Law enacted in 1953 was
kept. In 1973, the Government introduced the Law of Health of Mother
and Child to adopt birth control sponsored by the Government, so that

% Professor, Department of Police Administration, Keimyung University.
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the law had a room that reasons of illegality of some kind of abortion
could legalize abortion. At present, illegal abortion was thought not to
be criminal completely regardless of period and reasons, while another
opinion asserted that the dignity of life was expanded up to unborn
child to apply legal punishment to illegal abortion strictly. And, the
opinion supporting continued existence of illegal abortion made abortion
of common pregnant women not to be criminal, and it asserted strict
punishment of illegal abortion based doctor’s service.

The study investigated typical problems of the legislation of abortion
that relied upon punishment excessively, and it firstly commented
values of life that the regulation of illegal abortion had. And, the study
examined adaptability of illegal abortion to the realities by punishment
of the illegal abortion based on statistics. In particular, the study was
free from viewpoint of the pros and cons that was often said regarding
illegal abortion, and it examined legal adaptability of illegal abortion, the
reality of application of regulations of cancellation of the doctors license,

and associated problems.

FAe] - HEF, A WE, ARd TegEE, deEdEE, 7R

9, AR, Z10E S, AHA 3
Keywords : Abortion, Illegal abortion, Doctors license, Cancellation of
the doctors license, Legal adaptability
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ERED) & okl i o pits”, IR (74425), 1

==
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BITBIE
X

, 2002, 55H.

jit:

JIE
S DEE DI

IRED
]

WAL 2002, 278%:.

8) tl¥ 1995.2.24, M=3163.
PN
10) olggoldH Agszel

L

9) WHITHE “A 1
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A kel WA= dAR SdFY A20%2e £7E 7
22 sta 9l AAlestel M wAAoRE WHOS =Ad 2+
(ICD-101E Agsta glom, FHHoz= vxygiloets|dr AL
331 9l DSM-IVI2E Apgahar ),

WEae gl s A, Aol mt uAy

o

2 Ha glow, 13 s Ao HA, HAalvrek, PR,
A

A8 il

AAEAT AT AN T AZAZAGA] AL BHAL] giek 7
o]—.T’_ Atk
11) o] &/l gatd, $73488 FF3 7144 oo, A2-8EdA A o3 A4l
9 el o, AR - BN Poh - WA Fol, ARG, AR o} - 2
Eqsngel - ARG, 424 o) - A4 G BAY AEZFT, 4
%

19l A4 F G Aol Gl A7l g8 dAsh=
A5 R M Ao, FA=Ee X“WOH EOE =i Al vk ojol tEh ARAE
AVE, AARABRAN G, AARARAAT 3], 2002, 495 & - 2Fg, A
bl et MAARE 2 BEe] B3 A7, FTPAZAATY, 1995, 89% Fx.

12) w=r4A16)5k8] DSM-IVel efsha, “7iRlef Al "BA= i 9= QHow F23 J5
A AR gl GFoRA, e ¥l G4 AAe asoh Fd

FREIAY 1TaY SEold 55, oy e A dAe fds S

o &g Z”Olﬂr Fdel flelol %OA*OlEZlﬂOﬂ A ANRleNA BeH, A =

AeA 71sAd7E deda glofol doiebar Aelstal glow, Aol T
2 AANA Bed ANAS AAA A SFoa EHstm 9t} old #d AAE

&, oftF 9] 14%, A ek R AU A4, sl 1995 FE

13) th¥ 1992.8.18, 925=1425.

14) 99+, FHFE, WAL 2005, 405%; AL, FHSE(E), HGAL 2006, 3775

)

ol A7, ‘ﬂ‘ﬂ*z%(iﬂf){r), Wk AL, 2003, 303%.
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Aal7gefell #ato] YAl A5 olafd & fle WFon o
A A okd 5o 2R EAR sjdstda vk 1 A3 dukilE
A 7199 e s oAt TAA AR A
A= F el o7 o] oA o] ol ZAIE Hol Ao
ANl A = iR HFdol stdS Tl ohdlrh 22 1541
719 2uldaet Adutste] wag Qs Fibgol A A Al <
af A2 g glvks A AA7IeE AdH WAl wetoR k= et
el AlEReba A Aol ARk QEFoHoer dtojof k=
Tl Uehr] AFsidth olbl R FHelM = A Aol dHE]
AT shARE Aal ekl Uik AR A=Al ARE ATF
o] Apgol Apfstel 18417100 Eoj Aol o] Al7]ole] AR vhEE
1= o) AHpsychiatrist) 24 9] Fabo] thet £33 WA, tiE 2L HE

o
D)
i
o
o
ng

M

a2y AR E A8A B ek Wl oR ofARY AL 20407]
o Eolo WA FE A, FAGNE MNAGAAH 7]EEar, oy FaH
of gk SEEd, 43, HYard o #WHAAM A6 AlEEES

E3] o] Al7]elE= AAIEA S (psychoanalysis)o] Waalr] Al Zat i

Aolth. AAEAste Aagele] adond Huthe A4 w4
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= 1A o] E(personality theory), 8t o]&(learning theory) 202 EE&
Al AAE o] wdsta ok 53] A4 #e}, HAlek=sh HAFH 9

=
e A% Fe wde A

Sl e Jdejshe vAl ek WA ofshd dWoew
wo, tobr} AutAel A A% 7150 ojsstuteh: Aol 1t
235 S

ol A AAAE A= HA|E ofF o]t} ofute] ko R Mt
Z A A A (spiritual explanation)3tGAI /Y, Q5 $-2|7F gt &
gle Bl Hayste] W glato] A= A HAefste o&
o= Ao r WGtk ojefgk FAlefete] wee o5 WHOS =
AR (ICD-10), vi=AAleles)e] g 5 SAHFDSM-IV)9] 4
© % o]oja] e w7fellA et gt

111E
fru

o,

el Aageleh Bagel e oJuAn? A oz Hohathd
FqlehaD Aalgels] A eluls e AA7]%E

o

15) George Vold, et al., Theoretical Criminology, New York Oxford University Press,
1998, Chapter 7.

16) W2 FHAPAANAAE(V), 1992, 38-30%: olo] &Jatd “AAAo|z Qalo] 399
&1 8% BU S0 QAU 1w meh A48 so] g Ao Y9
WalA ety AR v
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oz Qlsto] A} A FHol AU e AAD Tl 8=

=
S olat] ool

e AARAE o)A AT S
l0zsl w24 eRE 2oded & vk s S F Al
22 QAR Aste] ABS WED A %

seo) gAY oaE 2
%

2o gl Ao WSl Walx PP FAHo] glo] Folutio] 7]
otk ole@ olfz Aol Ade T AR BFse] setd
Foolthi® % @ Wy AI0%e] EAZA AN - AAv|oke w e

s

PR ez, @ B A0z BEadomAe] A -4
Avloks BEshs 4B aazAe ANY AdoRd BRE 5 9
k19 e e sl E YR olE Egske] Abgeta Qrkw
BEee “obfe AARNt i Ak BAE BAFPA AR
Faasgot P95 Ytk WPl R 2 5 glbwn
1?1_/&17 AANAf S AAZG e} T2 A HHA AAFRE & A10Z9
o7 EZHOR HiE 7 22

AN e gt 2 s ww GAgel Yo

=
HAH o7 gast = gl AEAAY A4S Q435 A=ty Fddo

17) Aed, “*‘*W"H} wgel A waA HET AP AA T (AR2D),
2005(11 12), 18% /‘L%—fir PHEE(A2), MEAL 2006, 357%.

18) 7dqf, “Adsedae] o] 24 Tzt WEH ‘140 o) W87, WA, 20067, 235

19) o]gA v, *‘é Folle HMFATANM A&
oh;]_

20) 293¢, FUEE, WAL, 2005, 4055 AUS, FUEZ(ANT), wHdA}, 2006, 376%
olA Y, FHFTE(A5H), WAL 2003, 3035 /‘J%%, o] A 3574,

21) o3t 1992.8.18, 9251425,

22) olell "isto] A= e Rk FAGE I} Kl d
o Qg a2 Gzt ol AlERE oY A s Eo] A eld A
AT A FEALTHAIL ot S’ a Fh ol AN lE EEAHQ
Aol obd EEeiMoemAe AEs eaw B 3= A ZuhAAE, g
AYAL, 2006, 398%.
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F57] Wil weA gaelstel o3k FARAS Ak Frh Le)
b Ao gel slolM = gadelAbe] e o el o AdE
3, 9jske] whdel whel AAFelRte A E
R L e A e AL IR BN B 1Bt =2 e

=

12
Se YEHAE gEE gRe SrdAE @el Aagel W
Aagelehs 449 Ade A8 gn FAHeR dAsL ok
webd Selw @ A0 P s Gol vl HAEA, A

wpopx), AAMAA SO ARSA - AU H Ador FAHOD 4

o
rlr
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o,
toy
Lot
8
ox
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X
T
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u)
»
o
i
f
i
8

M AAgEAe] AYsdage] 43 4%

o QBSA ans JGH 2kl 93t

==
-v&ww, A a}ow ofd FAH Fzel o|Aste] wekaol

o] 745 ofof F,

23) o] A AAAE AAAoz Eriy HMele 7hA o)
G PEAT(AI55), A et

24) =&, “AdsHA ol Al &n)” 3
3], 2001, 59%.

oﬁ‘. ﬂlﬁ

25) ol @ ol %=, 19024 FANAL FA AN E AU 2 u}% 7214 o
AT AALGAR 4R B F AQA/Z vk Sk WL, GARAAA
B(IV), 4%
%) 2o AZom A5, del £, 19%



RUgARA AL IS ERR S B AT 13
g A 7tel disiA e SHUeE vl Ee diEHAS 7S GuHA =
7hE A=Ao|th, weha] o]t A= o - mlol A S E Aol ak
o ARy EE AW EuA T

1, M'Naghten Rule

7t M'Naghten Rule2!| 71

A A1 Daniel M'Naghten©] 18431 3419 =75-73<1 Robert Peel
S AHEsle T} Peele] WA Q1 Edward DrummondE Atalslitt. o] ARl
Al Daniel M'Naghten< #}219] WHz= /d(delusion) o] 2= A2l o] ¢

Qlo] HthaL st FHE FASAL, WA widde Aol

o] FArS %}/\ga}ﬂi‘ﬂ Qa3 /\}Zjoc‘. 1= &7t FHAEl e
of e B 1 dFow Hur sigich ol

=
& w8 AEe o4sl Aot BAGILGE A" AHS] Sl
'N

aghten Rule¢|t}. M'Naghten

27) 5709 AR 7hed F AAe Al HAe AR gk $wo] ukE M'Naghten Rule©]
t} ol hE AE3 L9 Markus D. Dubber - Mark G. Kelman, American
Criminal Law, Foundation Press(New York), 2005. pp.623-624 #%.

28) M’'Naghten’s Case, 10 Cl. & Fin. 200, 210, 8 Eng. Rep. 718, 722(1843).
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M'Naghten Rule& Xé’dﬂ A gtolg= "3%5}79. aaef P9 4 -
JAHright and wrong)9] <12lolet= Ale]sH4]
ok Aashd 9 o] flEAs AA g a(elAA
o= 3hal, FoA QA (YA A 84 AT distol= A A A

.
2 oha QX gk Mol 1 EAjo] itk whebdq o] 9He ®A . 4y

Lf, 24 - MAHAE(nature and quality test)

M'Naghten Ruleo] ©]atH Hz 27 Hrloldoz Qg Fxlo w4
S 7] fEM s el Aol vk A4} qPele] Apeto] thgh <l
A0l 98 AL Q) o] F /A Q45 FAY #4357 Hibe
Mz Egste] sfjMelof gk kst oo dHs AT F jle
A= 9o AALE AT = glon, d99 AAE AT F glvn
sttt 9o Ads AT Fu A7) w30 o7 g9l
A Aol tfgk 012’0l EA . A HAE (nature and quality test)o|t}. o]
= WHATE HaAGAel] 17t sk 9o 24 Ads dAsA R*
=7l ek AeS wekth whebA Zrle] dele] BA A A
S GA Eokhs Abe I g9F AbekeE Aojgke Ae A Reke A

29) Pennsylvania adopted M'Naghten in Commonwealth v. Mosler, 4 Pa. 264(Pa. 1846).
30) Rollin M. Perkins - Ronald N. Boyce, Criminal Law(3rd ed), Mineola, NY, 1982,
D.962.
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2 polof Atk AT o] AHS YAsA'Y] AA2AL stz Y
4g et gl Fa@ 71Fe] Heka ¥ 4 gluh

Ch. MAFE A E(right and wrong test)

AHAE2ES Fato] Hxx7F Wae] AHE dAsHA Xetdta <l
AW 1 oo g HAMH2AE(right and wrong test)S dHAl ® Tk AA}
H 2~ E(right and wrong test)= W27} W8 GA] 271 AFeH(wrong) g

E7hel thg erolth o714 At

#1321
124 (right and wrong)'e] AH4] - F/42 Q1 Q14 Q1A] oy aekE o] §)

.
AR Al BAAES AR R A WAL Uiy, 450

wol = A9 2 Aol wiske] ¥]ai]l
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2 HE AFHET Ao 7hsAdo] Atk o] Al #ydste]M Naghten
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7 ste] Alehwrong)e WA Abtom Astm gk tiAHom Abet

(wrong)S WA oJm &2 jA st glrk3D
2. Mgasel 55 (Irresistible Impulse Rule)

Az U (Iresistible Impulse Rule)-232) 7 A17-of 1 2] 2} 7}
o= gl 2dd S o adle] Ateite e ARt
NA FHAQ AN7F FEoE st MIAyS AXNE A5

d+ WAHATE A 3TN S5 PAE wEE s 2o oy

Aol wo] vl el ﬁﬂEoW 2o 5ol AYEHL ¥
7

P
o
I
=
oo
o
fr
ro
Eo
o
rio
o
rlo
=
5
[1)9]

=
(@}

5

2
(@)

o
>
o2
f
o

o] Y2 Thompson AR “H]Z T aQlo] W3] Ao glojx AHA}
B & 5 gt e, 1 WS Aojd Wk oy
2 Aad ol 5ol glojobut Alo] Q= Alolth ehar wAIEHA

$E A T F Parsons AN A o] % wh TAseuA A
=

o] 242 ANtk AP AY5HL R AN E
4 WAL WA GAA] glojof s, e oR WAYYA 5

A elol tistel AAke AAE 4 glofof shaL, viAHoR WE Al A

31) Wayne R. LaFave - Austin W. Scott, Substantive Criminal Law, West Publishing
co., 1986, p315

32) 97|19 S ARy AYAo] flE(sudden and unplanned) AS ZakaL, ‘A
a5 (irresistable) 2 o]&let S5l AT & & T8-S Lok

33) Smith v. United States, 36 F. 2d 548(D.C. Clr. 1929)

34) State v. Thompson, Wright’s Ohio Rep.617(1834)

35) Parsons v. State, 81 Ala. 577, 2 S0.854(1837), quoted in Wayne R. LaFave - Austin
W. Scott, Ihid, p.320.
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Aata5o F59H (Irresistible Impulse Rule)> AE52<l JugHA
o Ak d - AlejT S Ao RN ANARS sadke BE AR
= A ¢ g Hol A dEstE ato] AbslE 913l wh
wy 4 = vl Fol A7|Ea k. me FAlHge] S5y 474
o] TEdel 7 B Ao EAlske AT AdETe e '

3 AR 5 g AUA g FE) TEE otk dge] glekd
el olfr WT] AY RE FME o HL AU gt A
Aol AN SR AGRE] FE L Bt SuA Arse

i s
3. Durham Rule

Durham Rule 1953 "= D.CHeNA FAXAHRE 7149 Monte
Durham®] Aol Al A eljzte] s digh Al2e 71Es AA S AS
ettt GA] Durhame #}7]19] ¢ Aol (insanity)o] 991e] =S
A S atgith ofo] WHAe ‘¥l 19 T Al
= AAAT] AHEY dds FAREle] gl #AskTh o]

ool wat Ao kel MY Ao Aejtar & 4 vk 1

)
}.4

L
ot
b

al
al

pos)
rlo
oxl
2

36) Abraham S. Goldstein, The Insanity Defense, New Haven(London): Yale University
Press, 1967, p.77.

37) MR TR IoWge, AZEHM, 1963, 91K

38) Jerome Hall, “Psychiatry and Criminal Responsibility”, 65 Yale L.J, 1956, p.761.
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o= = etaL 719 titie] FolMe o] U AEsA sk

o] WAL 71¥2 M’'Naghten Rule®} A&E%9 &% A3 (Irresistible
Impulse Rule)& #iAlsta Q=] A& W o3t 7|&S AAgH
Aol 2 oJu)7} k. 5 M'Naghten Rule®] AAMH 2 E(right-wrong
test)= AN AAG #3HA A4S FE8] aeletA ¥ EA e
SRt 71Z3kaL 9l7] wiel] RE gt 489 4 gl Aol oy
= o= wlHstar Qrh EI AgEFTY F& YA (Irresistible Impulse
Rule)& 4214 3kAtol] thsto] ojufgt A E AFsf|FA Xethe Hlas
&taL Stk

Durham Rule M'Naghten Ruleo|Y A&E52 S5 = (Irresistible
Impulse Rule)®] #-&3AelA dAgE GraoJAarel Hedzte] A& )
ast7] flste] Faloste] A TAE = AoE Kol v mebd Bl
& WEA] Galegherte] EgS wholof b ‘T Al 1o 93

.
97k AAS EE A Aol Aol FAAYo] griIehs 2

rlo

221t Durham Rule oJAbEo] AAE 3 wbde] ME7Hs2 thaat
22 olfr& whista ok AR, AAA S Mental disease), HAle] A
(Mental defect), 2= (product)e] 7ol & &sict =4, A= H
A7l vadle] FAES, A% sol ofdel 1o T Pl 4o
ok AA, Ao shderte] o] wet FHRHuAE FEete] R
ARt} 7] 52 i d 5 Utk Aotk

olo] thale] Durham Rule> M'Naghten Ruleo]yt Ad&E52] FFHAE
(Irresistible Impulse Test)e} 2o] 41« - Febe G489 dHTHS A

Y

i)

39) Durham v. United States, 214 F. 2nd 862(194)
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=l

AA egar, Aefe] Wl eIt o] AAlefste] B9 vl Qe AS st
A FgowA WHETIeE FAalestat Atele] IelE AAG Aol tiaid= 7t
A|7F AvkaL g} A0
Z= Durham Rule2 @tj7gAilelsta] x2e] waa} o HEE Zrolsly
v AEAFAE E8kal 19679 ABauwner®] AJIAHE A2 19724
DCH U2 #d7r 483 2 Durham Rule& ¥7]3t3 |5 23 3)71 A
‘?5

AL AEstA HArk4D
4. Model Penal Code

ool Al 7HA o AL dyH oA FahaL 9o 2 npe} Fo] B
FHo] AANEA v HZ2E 8 (The American Law Institute)= 974
M'Naghten Rules®] 7]# 50 ¢3td AdE59 T5 92 (Irresistible
Impulse Rule)?} Durham Rule®] 7] Alolo] A4 FEjo Ad7|FE
AAIgE Ao] mlar=HEH (Model Penal Code)®] Al4z13}o]|t}42)

o= Holz2 o 7|55 M'Naghten Rules$} vlz7HA 2 &84 wWilS
Fstar A WE M'Naghten Rules©] A4 24RHs 7|02 dfal 9l Wb
H, B Vet A A sk VEoR sl lrke AHelA
pol7h ok R A4zIgM FAstE JdE AANEE EE

A Ag Durham Ruleoll A, ‘47139 WA A& olshatar

o

?8

oﬁ?i

32

40) HpZE e A 103-104 5.

41) US V. Bauwner, 471 F.2d 973(1972)

42) ZHEEA Adx AL, PR A BAAE B A
7] 9] M-S olalstAY Al B9E WAL MEA st HAZ
2 (substantial capacity)e #A8IA 23 2= 2 P9 st A
A3kl 91t} Model Penal section 4.01(ALI 1985).
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i M'Naghten Rulesoll A, ‘ZF219] 3915 HA Qo w2/ st A2 4
THe AdET F5HAE(Irresistible Impulse Test)S <183}t

el ArfAo]al mlEiA gl Al A Al et VIS v
al7] ek v ey A4x18S ‘AIHresult), ‘A A2 T (substantial
capacity) & H% ofvid RdES AHEFC =M Durham Rule®] €&
A Aolghe ks WA 9ok

olgfgh ndtol| = Etstal XYY 7| ml=o it o] Foll A
= AGEA 78 AEME 71240 2= M Naghten RulesS w1 gh

BoQuk AR YA 1ES
=

M

5. 7Zlo|ut HAIEE 2™ (Guilty but Mentally ill)

ool AT G- me] Aol FAE dHELS 1970dH7HA] Z

43) New York Penal Code(1965) Section 30.05 : Mental Disease or Defect; 7+& A%
1965 A30.052(HA19] d3 == A3h (1) A9l Aale A3 == 49
(a) P99 A4 2 23 = (b) 2 P97 Adsite Ae gAY Adsie
A e 493t S wols FAPT Y-S FHsA e

44) B RFET, BB T 0= 2 3- 7 P BT B FTRE o SLie”,
B65%, 1966 =,

ot
Y ol

T

ESHE BR3T
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AAZ. sHARE 1980 Holl Solebr= ol e = Qe v A
A Ao FHE Auwar B H[o]l AZ|HATE 19824
Ronald W. Reagan 7 tl'&®-& HatetEth vls=o] 1% John Hinckley 7k
Aol date olfr & FHE Auwsitt o] WAA “Hinckleyw #Hal 9
oo AP S AT T2 THAAL AMAAT, A 9 E
el gt mel 23S Jofse 2 7HAaL AA gk7] wEol
TR oAk of WA gk Bl AV|HA v=o] ZF FoA =
Aol e dHAES AAG = WSS AEIHAT Nevada T5
H %8k Ao 5 who] Agsgithay) A Alo] 438 (Insanity Defense)
HA o giste] Pl EEAE 3] = Hinckley 320l tjsk uidkgo=z F&
Ao g o]Fojxl AowA &R1H7] o Zolgtar H @53

e e ARl AWM olf®  AAlo]4H (Insanity
Defense)S 27|18 4 giokar ¥alal Aok o7, State v. KorellAk ol
A e AalolAdah i (Insanity Defense)> A A FAlol Common
Lawel 2J3te] g5l Zlola, oj7le 39 Al1422] due processTt Aol
oate] RoH= SEA dgeeta stal Qlvh E=3 v igd®
Powell v. TexasAtz1olAl AAlo] 48 (Insanity Defense)o] HA o=
G shuel dxes #Hel star Stk Zeu g valee
A S F5t7] $lste] THAlol g
ol AtES HASHA @aie o] ZAE AT F vk hAD

Hinckley -4 2] A3} 2 o]4-& W (Insanity Defense)S ¥ #|8aA} ah=

rr

%2

= A

%2

Sy

F

(Insanity Defense)E F33tal 2171

45) Finger v. State of Nevada , 27 P.3d 66(Nev. 2001)

46) Wayne R. LaFave - Austin W. Scott, Substantive Criminal Law, West Publishing
co., 1986. p.436

47) Wayne R. LaFave & Austin W. Scott, Ibid., pp.434-435
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T A5YEs GAARE 7Y vxEHYES T8 A AR A
At olEdt Fo| B Bt HsHT]Ee] AolsE S wiAlst
i QA EERte R Adsiabes Zlo|thdd) olelgk T4 wiilde] wdtol
ARbA|RIe] wkg3} AAEhA] e EAF S Al 3}*”‘ del] itkar a9
E3k AQle o Aer|Eel AojsH e AGe: A OE Erbssi 1
Aol et o] i de] EHe YT ¢ ks HollA Fetets

T3 n|=o| A= AAalo| A (Insanity Defense) o] Aol 3l &l 2 %)
o724 ‘FF ol AAAS Q1A (Guilty but Mentally ill)’ ©]2+= Rules Al
et girks0 Ayl 5 E3HeE 27]F A o] 7les AEst
Atk o= Al d(Insanity) AHEol gk w59 FHH A tighol
2 7 e #v opyegt Aalol(Insanity) A9 271AE dst]

ro

A= Aol Y (Insanity) 2 ‘4412 2 Mentally ill)’e] =Fo]7} -3l
7holtt. ool tiato] A HY ]"Zl‘ HES F41 2 3HMentally iD)S ©
A Tog lete] Aol gFe] Alebds AHE = gl
& A A, A9 s Wl sl wEA st 2
Aolgt 275 deha afa vk o] g A A A Sk 3detd
SolA AEE W Fo] HHSE WA Hrh oo uksle] Aol

Agoz Qste] 9o AN HHE UA RIAY
ghef rgpttal strigtE ARqle] Afekgl P97t £4] Atk A 4R X

rlr

>,

2

)

Olr oxl
Mo JE >

rlr

>,
DL

2o

olr

ok I
o,

(Insanity)2, “AAl

48) Ao, THHATAYRABR), v=EEHI Y FHARPE #k AARAVE
(1984) 001]’\1 AAE ATk
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MM

A Study on Criterion of Determining the Criminal Liability of
the Insane Offender

Park, Sang-Siks

The insane cannot be prosecuted for a crime once deemed unliable
for the concerned criminal act. The issue, however, is who gets to
decide on the mental state of the criminals. Although the primary
decision must rely on psychiatrical evidence, the level of modern
science falls short of fully performing the task. And because of that,
the ultimate decision lies with the judiciary branch.

Examples of standards of discriminating criminal sanity adopted in
the UK. and the U.S. include the M'Naghten Rule, Irresistible Impulse
Rule, Durham Rule, and ALIL Guilty but Mentally illlnsane. In Korea,
however, where such standards are nonexistent, the court judge retains
the sole right to make that decision, based on the biological findings of
psychiatrists.

Criminal judges occasionally seek expert opinions of psychiatrists and
psychologists in determining the mental state of criminals. A question
then rises as to whether or not, if sanity testing is mandatory, such
testing 1s legally valid. In this regards, the Supreme Court of Korea

has recently decided that failure to conduct tests on the mental state of

* Lecturer, School of Law, Gyeongsang University, Ph.D in Law.
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criminals is a violation of the law and made sanity tests mandatory,
albeit adoption of results of the testing is at the judge’s discretion.
Referencing earlier studies completed on the subject, one can see
numerous cases of the judge ruling in contrast to the test results of
the sanity test. This is probably because psychiatrists advocate
treatment over prosecution, whereas judges emphasize on social order
through punishment. Furthermore, the abstract definition within Article
10 of the Korean penal code is deemed another consideration regarding
this issue. Ergo, the insane must be clearly defined like it is in the
German penal code.

This study keeps the purpose of presenting a standard of determining
criminal liability of the insane through intimate cooperation between the
law and psychiatry, stressing the view that the source of the crime

cannot be resolved.

FAo] . A, A, A=EE AYETETFE, UHE
Keywords : Insane, judge, M'Naghten Rule, Irresistible Impulse Rule,
Durham Rule
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obsARH e AAAA R AZE ARBEAR A Jodt B #-
Aol A B okEEe] A ANA - FAHA - ALSA EAo] WE AL S
aL, ol gk ok obF ¥ HHI HE BE dtES Je A By 1 A
7Y =& Aoz et Csorba, Aranyosi, Borsos, Balla, Major, &
Poka, 20050 219). ®& o]& olsAdMFAA S g A A3 4% A
o] ofolA, WM AP o= Qlsto] WA=l g Zdo] ¥
o™ (Holmes & Holmes, 2002a: 163), AFglol= Azt 18-S A|&3h=
A7F Ha ok HZol S = obs Aol AEe] Fate] FEeA ofef gt
wAS] Az el g% AlstEar gl

FEvete] A5k obEdnE e MAE 1 FopAo] R AZEA
19713l axEI e Aot Ahdo e A4 25 ArejAbd 3t
. 2SS A Aol A HAxvlolA AT F4E AT
o =7 ad sl dglel ofsh 1341 wRk obs g vlsatrp A4 o
= FS7bstar qlar, FAFRe B¢ 134 miRt ofde] vlsart A 5
AH 9 136%E At gty 58] J3) obso] ARyt AAF W
oAl = FAlolw F - ool ok A= HA S 11.2%c] ekt B
3 th(http://youth.go.kr/mbh/mb02100.asp).

olA g FA vehd 2o AALe I AAER e Aol
SHslth ekt o] obsARA S} B SAFAES fHlol
3 skl SlolA R A MARE] el HlsiM = s HAAE ¢
ol ofyn, w3k AEHAQ FUFAE Hola Q7] wiEolth Huth
Fel9 EIEANY o5 AT m7HEel Hlste] ARIF g LSl A%

Fe
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2T E 3 W obEAdofAEe] AEE L 913 (Holmes & Holmes,
2002a: 163), &3] wxel| 9]8hH(mbn news, 2007 1€ 9¢), st
Zgad Adwieie] 90% ol/de] Eklde] Aol A o]Foix 1 9l &
2 o] FHeA et olsdolAEL] HFS Fetd & glov AHojm

of BAS AAHANA Selol AT AREA B2 ¢ F 9

ol @ WallE Bpeln FulolA ofEAMAsh Relstel, olFE
219 Ggolit obEY AT AEY 0o s AdneE &4
ge ATAAE ATF BQolth, wet o] AT olEHUS) ol EE

=

2] #elgol #E 953e] ATES AR FAll, olef @ opFEE

o k- - Bate] Hulel mrE A83n Qi ARy e of
=3

AT AHBORA, oEA

x o] Fo| A9 olx e VI ols AFY HEZYS 28k Jldolth S Baker
9} Sylvia(1985: 458)2] ‘child sexual abuse’o| W3t Aeje} & Aomy “Axog A
&3k Algto] A Fite] o2& 9o ofdolE EFAIAA AHAAE Zt= Aotk
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II. o} 5¥2x9 I Ae € F7F9l
1. o0l xZ=2o Ao

obs’d ‘X u’e] AFow 7} m7PHE Aold W oyl AlA|o]
s 7F YoM M2 OF § gtk E Fdlo] olg X2 g FAT=A
of digh A B9 Aotk SAHEALY 8WAl AR E 2N
£ “AnAola A ARG A &2A A=S okeste] 8 93
T ot AASE HAHCR BARIAY UBlE ATew Fdsta
ATHSeto, Maric, & Barbaree, 2001: 37). ©]A& 12]22°] “porographos”
7F ojolH, M¥PHoz wjEHe F2 MY Zo] eEd ‘9dHd
oGt Al 33) T TS HAH

Attt dRA 163282 ‘£=25"9 AolE Her] sl Al A9 Jt
Haug 2 YFal dE=d(Seto, Maric, & Barbaree, 2001: 37), O Z&<&
g Aue] BAE @ FE QUIARE Qe FHE "olEY Y BI%
A A BAL Q@ F91E "olEg A il v oA = ek
we HAPF vpE 2 Zlojt) o] A= oty w9 EY el et
deto] ojEat, A HAL3] e Ve #ES HAEZE aFTh oy g
ool S AnA 7R, =84, s8]l tig A 9Ats Tl F
HA ook Al stdo] th o]F O @ EERS FF T ot=
ofoll, @& AZEFolo sfFgria & Aot

o gawe Ade BaaY 4 otk A

re

oX.

d

o

c

I~

it = stedt E2Nol tigk o] AR o] FofX|aL A &
<4, Miller v. California, 413 U.S. 15 (1973) Aziel gt W= Axoiy

u)
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o] gl th(http://supreme. Justlacom/us/413/15/casehtml) ol= 99 Ayt
2ol tigk o] O3 @of sfigariar & Aotk
o wgte] X2k 9 @9 AeA" Aue] BARe]7|E sk HQ
AAAY FE "olEYA e ded Ae 3t
Ae B¢ E3ste Adelth wEbd O Qv s#EolAIRE 99
Tard FE o FH=d oyt AR ow yEwTL 5HE

Hu} ] Fole] Jioletar Koo vk gl vkl A4
IELE geER Fwstel A8k e, & o AdA ARsr 2
Qatthar Eoh(AE] 7], 2003, ¥HE] 9, 2004).

HEZe 2ok AoiEste ek o] ANAT = g Aol gt

il
o

gelvie] ghelate] MEe Aol Ado] opd AmE BAHT. 9 @)
A9k olol Sge Aol Wl T2t of Fao] fj4o] Hof ¥7]

gotal o7t fle dHelAM e duss BAMRTHMarshall & Barrett,

1990). T3 Y2 ZHAQ Z H|ZH A Fow fREo At
(Seto, Maric, & Barbaree, 2001: 37). Z#8% ¥ 2= F2 HYAo] oA
ANA Hole AFHS 28 Uk AREELE FE A BFHow

1

A% Axg wele FAZ 2eun ok FEA 2 44% T2ue §
o AezAel el thal Hgolt et A3 gl W
i HAFES) ot

Te AAA E2es] Boe golo] Figd me gekd £ gow

ro
o,
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oA detE = o, A, WA °HX§ T *or%o RCRSEES
(2 %), A Fooly AW, A7 5o SA wet debd
2 TtHSeto, Maric, & Barbaree, 2001: 37). &4 qt o]g| gt &8 FAth9
AAE 7FHE 7pA Fwololghd 53| sbedita He, TEwdt “A
F 2 WA Ao Z UEfE BAE"R d4atA A9 4+ IS Aol
U o ‘ofsEENe olefdk 2o B4 “184] o]t ofbF - A&
ds EAAA AdE 222878 P ETHICMEC, 2006). ZH=mtet of
o Aol o] ARl Ex7F vk, ol BAX7E WA V]
Aol lo} e agle] k. ofel obgo] ‘A HET ol Jhd a9
A TS flste] ‘SAlvlobEFols S ME(The  International
Centre for Missing & Exploted Children: ©]&} ICMEC® <F%)'7} $19}
o] Aefgh Aolth ICMECE QI &3 st 18471 I E 3|d=7}

5o olBEENw BAWE U XA BUEE AN/ A ATl F

F

a8l o] AFRIME oFFEEE A ool FHFAAY, AlE
dojdskd @l e xHS M= A7)0 A Forn
2o BHog oo AARIE

st 27140 SHoR Qi
A, CD-R 53} 7 o] AxpojA e E3AAok dkal Walsha gle,

wat oleld Aelo] ol WS BEa o] Bojsh Faald.



ol x2iwehE §ol obfol THse TEwE usiA ok I3
Aol gk ZAH e SHe A™EA vERL A F7] wEoel ofsol
O3 x21e g Wolgold ofx7t k. wEbd A= ol HFE
2% (Child exploitation pornography)t} ob&3s]AFEZ - (Child victim
pornography) ol &vt2 RdY Folth(Flores, 2004: 2). 121} A
29 U559 Q4 & ‘olsx2w'ghs 18 Fof ofsd uisk A
2o Jdo] o] glomg I[CMECE °] XA EXA77|2
THICMEC, 2006).

Video News A19] ZAtel ejstdl A<l vt sHvjel frgo] ofv]
19738 7]E 0 Azl 429 Fedl t al,
ol A9l Mt aMn s Telal CD-ROM¥ AEUS ¥33617] o2

Hrkelth, o] BFE XD A, 2E]ar of HolErE 108 e A<

il A e FAtkel ofs)
™ (Peysakhovich, 2004), ©]7] 1990\ dt] Zukel] ol ¥ =% FAHAA] F
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B7F AzF 20~309) 2] R gdcha sk AlAlY obEE
dl Al EE 2001S 7] o2 10519 e, 20030l 1 A7) v =2
O] (ICMEC, 2006), M= el ARt Il A€jgh o}s3} ofF, of
T Aol A9E bE ZA 264F0] Ak Fujsl 1 9 rh(Holmes &
Holmes, 2002b: 118)= AW Wolw ofgX 219 Jfhset F7h5olE 1]
Fol Jasd & glg Aol

3 x2 o] A obe®E A AA-sE FAl ArhFriel, 2006;
ICMEC, 2006: 2). &< "]=9] dAgeAe ofeX2x A FHE A|xd
el 8%7F 6~124 olsE B4E, 39%E 3~5A, 19%+= Hit 35

Al olatel fobrt BARE EEws afaa AT T Jael uE
=

25 oH

w

A

ol A1, 80%E oF8 AM2E XIS AYAS omAYeH, 21%E
I AATHICMEC, 2006: 2).

A7 dupuh HE=Ao] gk
ASH A7 A9 gtk gk giREe] obs X EeARzIo] M-S 8|7t
A7] wiel Aee gsjae] #& getste A JA] Evbssithal B
= o] &5 AoltkHolmes & Holmes, 2002b: 130). L&y} Aoz
B A9l 30 @9l 19780 2=kl o]n| wid 30,0009 2] ofo] o]
Y53 (Holmes & Holmes, 2002b: 126), dA9] 9= vl oA qk
md 247F 400078 ~327F 500078 ©] obEEE=of Auju] T el =&
H Aoy, AARAZ]FH(WHO) = 1805+ 2] ofdol 7} Auju]e}l o}
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* IWFQ] d7rate] sty vj=re] 4% 2] ofglol & lalvivlel] vj=o= & o 4



on] olBEEwi A T BAAYZ PAHAOH, AA 24T
& olFEEnE E@ﬁ»@ﬂﬂ&&-ﬁ@,%ﬂ%za sk GFus
& wolxm gltk. “SIE YA /I (o] IWF2 oF3)e] WEe] olahu, of
FESwE 50% ool vFl AMHL gom, theoz #Aol
(14.9%), 9&(11.7%), 2320 (8.8%), H=(36%) T +2= Hetwth A
o 20059 39 WA=, ;e st § Edv] TR 2, =
Fos, olgEol 5 49 5% 5 120F FAVIRE Q0097 QB o}
zow 2o g %A Fx 952 Mol 5009 AL o whe
FUARED 095 A7) sl Fdv 3224772 59 G54
Aol ALHNLAE, 20055 59 2507k A15|%)

oleld b L2 A Sk d9i7h ohth $1¢] IWFe)
2 5 F9 ARTIAE I HaA 37
% Z31 g7] MRtk o] mao] sk BT TN FES olF
A3 YA WA, Ao Ee] oFEEEY FUxE Whs: Y
ol BEsa gom, AAA FEE2w A 216%2 At 9
t Aow dehdh ol 7t 2n&HYEAY 2 444y 7@
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n) Bl AFE HPQ‘r o] Ak *éUHUHO 90% ol/del B Ul A
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Aoz o] &dte Aoz YERttHhttp://www.boannews.com/media/view.asp?idx=4613
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3. otz E2 o} QIEYl

&2 JhagAer wdtel AnatEdAE stEdole ALEF 0]
H-8-S Fo]F3 tH(Castells, 1997). o]t 7]%50] W2 AlEEA 3
B T e AT ARdolth E ofWo] gle § o3 At o
Ae gle =3k, $89 &455S 98 dHde gsy $ds AF
& Zlojrh 3 o]f g A HIA T =TS dojM R wEbEA ot

21} Holmes 5(1998)2 Y245 2= ALEAl o] AdEUl F
o - Hae] Akl A HsE k. 2% G 1 ko] AlRE d
&2 ofUAINE AFH e 23 iR E Y H2o olds ATt of
SAMNAES Fold @Yl AEA EERE AAUE o] &sto] EHAlStL
stet A CDOl ARE & AL, ARKe] i tAEs}t =i i
e WolEgA] ¥ FIE BAS ZHUETL Jbseirh gt X2
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£ 8ol Fu zadA He Fe AXskE [PEGEUZY



2 ofg¥th Egk 2 iUt A= EE o] &ote] MM EE N
Eo] Ayato] bRt vE E2nEo] ‘AARAZA) 7 B Aot
(Qualyle & Taylor, 2002a: 865-868).

olelgt JdES FYH Aol o glom At oM E E2 HE
FHE AT = S dEth olvAlE Ji1E Vs uhet W
= e 4 9lon olAS ‘HEA(pseudo photographs) olg U7
ok ARl Zse Be R Qe dAl obss FYUdA FAME obFo] A
of FAol= K3 AEHH 2w IS 2T F= AtHQuayle &
Taylor, 2002a: 863-869). Z#4 o2 QS F3 L21:-9] o] &2 o}
oAEel Al gl H]
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AAsA 958 5 Jes v sitH(Qualyle & Taylor, 2002a: 864).

ojxd AHUS ofsxEko] Hilo] e AEolA olexERE
A = S e Awal FAaL, 53] obs A= Ae olsddE
1 ¢Jth(Kanuga & Rosenfeld, 2004: 121). o}
oAl o IEul @& B oS F =M Greenfield2004)= tha Y]
7] WS At AAYTE obsxEw wE 9 A gEodols
of B4 olxEFe FAMG B TR olsAoxETY B Fol 1
Aolt}, o= A3 Durkin(1997)0] 3t BHFHz=E FUd Floja

Art L2100 glojA QIS Feoll A AAE =2t FAFSE Z10]
24, obsxERo Wik B Ad's dEHeRe
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Aoljats Buk ol HAWE Alolol A A717F ulg- =o) 3 9k
T ZEIAWAAM wdFLe FoE =& 2doR A8t dE =
of WivFae dAEE, GASE 283 A0E FauE Filo AAvE
UE 28715 st} oL Zagdle] Sol7bd uig B 4 glom
ol &t ela|H EAHA 2 =rhGreenfield, 2004 746).

ojgf gt AEL ols oA E ATt dukdoly YA dEAE IFH
ol A¥#H 3749 3 REolt}l Kaiser Family Awhe] 15~244] Ale] 9
1o E 12099 et HtxAl= 15~174 HAad9 70%7F o =35HA]

& oyt %1‘1}010]4 JAHER HFHoz IS ZolA ERRIE
o]&o] 7bedte s Ft ol M EHAY Tadt 5HLS 13l o] &t
o o8N #FzHthE Aol thGreenfield, 2004 746). €A =&l Hand
olgA7} Brid Fad TIAL o] EAsE Aotk = X(INC-11)%

T QIEE IS 205 2 A2dsd dHA teedE T, o8
el | Aol

2o% ofEAIAEE AHUS Balo] WA YLES A wT
oFE3te] A2rt FEAIAY, F5o] mebAlE At e A% §3

o] Wo]x7]% dtHHolmes & Holmes, 2002b: 129). 3+ 7AL= “thatols
< =M317] SBlA melg Zh71EY g EYle] HEwk sk
gl UEH‘?}T?HHolmes & Holmes, 2002a: 163). QIEUle] W a Qg o5
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oA B2 obEA oS0l AEH AL Sl

I AFER Z2exe] gk ARl Walt Parson 124 AU 2 7H
ato] QEUle] H&Eoke] FHAlae gk ofe AWM A TR ok
a2 wdd, B AR AR YAV 5= THAAL oS AA
et 285 AEF & #9099 §E =4 ofold we e FH A
Ao BE o 245 9] g Fo FJsRolgta gt vt
(Holmes & Holmes, 2002b: 129). o] x| & o}&Ad cfAte} of &7k S1Edl A&
9 74%7} A5 v o olojAH o]F 93% EBW AWAR olefxith

E ARUEE 7R AblAkel el slaiake) s0uel oldle] A%
Ao, 4096 B S T AN FAE 9e A0 vtk

(Wolak et al, 2004: 17). JE]Jle] It e & 4 gl dolth
o ofsAozatse JEUlS F3 olsre ¥

Aol ZhEsiAh Qe duAE ALEAle] AYS JHEE 4 QA

Aot 3 A3} o dolAE Bl o oE TPkl of

o] 7Fsal % tHKanuga & Rosenfeld, 2004; 121). 221} Wolak 5(2004:

179 o5t o5 we vl Fololw Biehi holE Foli H9i
SR Bk A2 BAE St UE £X gtk ATEES 21%
A%t 2o d BAS S4B OPEe Ax BHS oZgn ATE

i givhar Ban 3o o3k Ae :L‘“%Xl gote Aotk =7

Be olEES FEA] ¥2uwe] 9848 RFw gtk
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npA o R ofE Aol AE S e te] T4 flE AHUE o] &3k
Aeflo® Qs AAY Lol $HE BolA| ool AR Tt HRE
T Atk oAl dEUeY EA of = AiHer ayE Jd
obs/dofAEe] FrHlAE R Al o] &9 AtolngEAlEhE AL A
YENAE FAsH HAAT o] gt Atolu g A= ool o3 T4 =
TAA FAIB FASt] AAAL o= Fek of" tistetE o
Sl Aolth e Fdol AT TP At el M g o] 3l
oS0l g5 FoldlaL, obe AR ERE T3 5ol Fshr] Az
FH(Cooper, 1999). Ab Wiz o] Fio] A7|Hers At 2398 &=
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T e ARt ofE A oaiztel] A & A= Q

gf, 259 des ALsNE F e 7137HA Algstar e Aotk
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Aol EZE EAFHS AX #TE Al A]o] wl=rell A= Orchid Clubolehs ©HA
7 AAEo g obEg Stfske WS dEstal, dake S E Al
o} opFoll Al iR heks Al JHU Al ES &5ttt AZHAT
(Qualyle & Taylor, 2002: 867-868). ©] K& Z& &2 AlZF Qboll, Z18]ar
S ol [Def= B QoA i o= Qhdst

ol Al]E ok ARlFAlS T ARWHE TS Aol
O tolrt ofn] Ml obs Aoz 5ol &gt dE s dtal e
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Association), CSC(The Childhood Sensuality Circle), PIE(Pedophile
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tH(Holmes & Holmes, 2002b). ©]& FZAELS Ay} o}xo] ARAZS F
Aote Be WE wista, obsdte] Aas st Ae FAR
EHAE olHd £AE FAHAAY FAAES A4 WA ASAG L
HEdAdslel et 53 22 ARRAES AdAbelal I R E M=

ol 7+RE #gétH(Holmes & Holmes, 2002b).
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2. otS Y E|XISof ciet xIRJHel Mt 1O olojEel &
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7} Bigmslo]l 1A= vlolth(Friel, 2006; Holmes & Holmes, 2002a: 167).
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Child Sex Offenses and Child Pornographies on the Internet

Park, Ki-Beom*

The seriousness of child sex crimes is treating the global society and
the increasing numbers of pedophiles are making the problem more
serious. In Korea, we are also coping with increasing rate of child sex
offenses with growing brutality.

Many studies report that child pornography operates as a catalyzer in
spreading child sex offenses and the best tool, internet accelerates their
expansion and rapidity. Therefore, we should actively get involved in
internationally arranged movements such as the establishment of
legislative method and preventive programs which can crack down on
child pornography on the internet.

As child sex crimes are not to be dealt with a single punishment, it
1s imperative to handle child sex offenders with treatment programs
which can cure their biased status focusing on the internet addictions
such as seeking for child pornography. In addition, using internet by
child sex offenders who are in jail or on probation must be prohibited.

To expel this devastating child pornography from us, the recognition
of this problem and participation by the whole members of our society

in those prevention methods are needed. Most of all, the role of parents

% Instructor, Department of Police Administration, Keimyung University
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and guardians of our children is essential.

FAe] ¢ obgdWE, obexEmId], JAFY, bAoAl AHUL
Q
¢}

Keywords : Child sex offense, Child pornography, Internet, Pedophile,
Misuse of the Internet
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] 2
Ak % AAEojop & Aot} g I EEoLE o= 59, 1]
=9 g AR e 3|(IAL International Association of Identifi
cation) = T¥SF 3] &Es Fote] 4 BAVIHMY Ao AFRAE =
8 AEAQL =0 ) o] FolA 1, ATk YA R AAe Y HA, F
7141 Hau o] AAl Fo] o] FojAH FI|H o8 sk HAPE AA

L2 A < B O - R ST e

=

(a national data bank) 5% FH sk Aot}

29) W= 1977d w|=-H 118183 (AAFS, American Academy of Forensic Sciences)?)
83 wel TATOA] X]E—T't_'—@l AE7He 3 943 AFRFAEE WwEo Aldsta
e, o2)d 9F HE5S Yste] FelEatE AEEF| #3F 40AF o] Ate] o] 2
g B AAAE 3ol 45} B0AIZES o]& TF& ot 2We AFrEAEY,
7INE 4 HES Qg o] ¥ AAANRET Al AlZE dH Ao i
EHA AEE rofof sfaL, #El HEofe] AL B AALESE HASE As 87t
9lth. Paul C. Gianneli - Edward J. Imwinkerlied, op. cit., pp. 781. %3} Collaborative
Testing Services INC.olA & IAI 59 ¢]=o] ¢35t} DNA typing 53 2 2%
A 28l X (genetic marker)B, A& 59 EAFA(trace evidence) T4 5 Z4E
Hilshd BA7He| gt £AE HAE(proficiency test) & AA e, 1 ARE F
W8ka At} http://www.collaborativetesting.com



A AsE 7 =S 5] ffsiA ol

AE gus] A% 44T ARG FHEFAY TRED)
[e]

identification)dl] E}4< FAY F9ES A 7= AT JEE &1
WA EHE FOE

4 F
A9 ol e3le Aedle] Agle] @ 5

=

.
FA4o] girhe Aay 3
917] o] ckan

Ft

3. At=zo| oYM I 2ot

SRR DBl 28 A9 ye A4 AAL o} & Aot
T oolgrE 3, WHA f94 AR Po] AFed sAIwe

$7h5 A0l A7t EASA e BE VAN istel Ao

30) Ml B, A 5 AE AEshe A5, AHIHE, AAYA, 4 Y 75
< @A V1A FoEA, AH B EaagelA] BT F e AREY S g
A6 digh FAAS sAsta i, v ol 52]7} l‘%@@fﬁ A, SAAZE
A Bl SAFF- 2B HAAA, S5 A BRAe AE(chain of custody)
YJs3tod ok gt

31) People v. Williams, 48 Cal. 3d 1112, 774 P.2d 146, 259 Cal Rptr. 473(1989)



212 FAAAAT A18d ANZ(EH A69=, 2007 - +5)

2 A8 NS AL dolguosg 2 Axolth SA% ol
ee NG A A A R WAoR AFse] £44E
s 49 Aagael e SedA ol = gtk K947 9

E 2 ARe 9 AR B ele] oy 7ng% &

Fah 97l mielth® olefd F9e Az Asteli Uz

™
S
>
uie)
il
rlo
2
=
E
=
>
Shin
1%
=2
X
e
fr
%0,

B, AAsA X3 el A At QL A 1, Tt 7 1k

FeHE FHE Tl oA e FAAEE Sol A el

o8 =Ed S STHIUH AREEN Thedor A 4

g ZAZE 2 g ok FEAEAV 2 44
1

o] Fede dudaAE dAst

ol
2
T
2

o)

=2
X

32) ol st $EH= Ui 2006.7.7. A3 20066115 FANAE YEUA Q) ﬂ 131 5
AFEHPL o] AR At o] 271Y ALrF A FHol] vERd {7
Aol oJste], #iIglo] WMo R A HEo] Ala Ao Hzte] A o *} Y34
Azl 9]aRle] 97t 719 stFo A= Ao FAL Mo} A sEo] 2a)
Az A3 of7]ol] A 2 AMAEARR, WA, HaAHy, Il 44 58
S3al 2W, gadle] o] A WS Ada JAAs e F=, stk FIE
Aaustgar, dHe9s 4 dds 2 gelsola itk

33) tt&Z3 7 (Down Syndrom) : 21 GAA|7F 37§21 AHA d3oz 21 DNAY
STRS ¥4 38H El“’* DNA JE«'JOI MY A2 YEE SQ‘C (g AFele] A
g 22 S 32 5) ol d9Rle]l s d & des YEth

34) “HREZ ] & o2 mt FBI(Federal Bureau of Investlgatlon ?i”&—?*}j?)ﬂ =93t
1 & CODIS7F =9 AFDIL(American Forces DNA Identification Laboratory)
o AEol gle AR5 FAAAR 2T & ARE 5= A& & F Utk




grlel o8& Fsakl stol e el nasa i AgR B
F2 ARFAL AU Eo} o= JYelH FH - w=FHo LS
AR 5 QU1 ek ol Al A EARA ANEL A% A
Aol Aw'el AR WeE Fashe 2 o »}om A8 R 5e
Aol A2H FEAFATES AAZ b ARUFTZ 33}

53] 2Aplwe] AuEge A Anst GAapRe BHoR B

g A% AFed 2UE AnFAe) Fu Aa4Ad g sl

o)) oltol v, o4 AEE FRE FAAYR} 2ol 1 AAZ A
el Qe BAR gL FHT 7 A7) WA FA T oI A

o
Y =
nel Bgow 7ol 949 ALl Gojo] FEsol A 5 oA DL

Aol AR DB7F BiF<lo] ok, dutelS
AAHE DBE G A] F=5 sk Ao gedd Aol

oleldt EAE sfdsty] flsir= 34k Databaseol WEk i< WA
371 Slal AgAor HeAAYS Y - A8 £ ole HFEHALT)
715+¢] AdZ], Database Adaxe] WEA], A RAE] hast 5o
o514 OF oD

T3 FHAFEAGAA LS oldstE]ojof dHrE3R) = IHAR AZE-
35) 7ol <ke] =8 2629,
36) 7ol ko] =i, 2649,
37) ol¢} & d uj=r CODIS - thak W82 Aaron P. Stevens, op. cit,, 932 f. Z=.
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HHSANA A8 FAAEH dx - AN He 245 DB
DNA Profile AEFAG} A QAL F J=F o ste|o] A7s ofof
g9 29 AR FHAA R DBel A 74¥ DNA Profiles Al3dt HF
Aol AR MR AgEofof e} Wrlk opyel 1dA o] A A7}
o]=]¥l DNA Profile?} F3d2-4% DBl A& 90 DNA Profile©]
Az wo] Fate] 20 AFAHRE AT £ QLR Fof ) gt
& DNA Profile 941 71Q19] dA#AA R, 53] F7241 DB
AgEo] = AR iRl HMHoH S ATT F A= AoEA AA
g ARES7F @ Q7] wiiolth

THALE FHAGE DB Aye FoluTt Fag A IAPEAS
MRl ARRSE §g WA qf&olH, o5 fFA H7h= e Zet
o|HAIA HAS WIS AYA o5 T3S o]dstefof & o]t}

4. Hjo|E{H|o|A2] mE| - Z=

38) 7421%, kel =, 2T,
) STRAI 99 DNA 0 A EASEE Auidsl e 48 Aow @
A7 ek, STRE A4 1 404 Sl obrel §AARE A7 97 Srka o
27 979 olgel o] EASH: wEg/|Mdelth DNA 2R thg 13t 2

-
ol QT WA ole} 2e FATEE 9Rw
Agolut A ele] BaE An sol=
A,

o
o] Aee] FATER Hlo|H 1
fFEdnt o o] ZREE FU
S 4 gomz I AHE Oixdo}ﬁ}
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HAREAQl Zhol=ghlS vEEaL o] ho]=ghlo] SHbE AlH L Jl=A
HAske 7|7 Easit
1994 ¥ ‘DNA Identification Act’ell 73] =% DAB(Federal
DNA Advisory Board)= "l= 3&(NAS: National Academy of
Sciences)?] %<& wol FBIZF 93 9UE== 7490 vt DABE
DB Aubol] #ede A= (Quality Assurance) TRIHES TS0 U
ATk 19983 AR A EAel ek Awvke] R4 1999 7Y
Z} DNA ©lo]gfwo] el 23 Aryhe] T2 4D 2000130l o] T2
HE FFATE Aske A TEL)S E3kskdth 19999 ‘Quality
Assurance Standards for Convicted Offender DNA Databasing Labo
ratories o= O 243 d8Ae)(Sds A 2 ¥4 23, @ 875+
A, @ HAGE)S #eld #F AR, @ 471 784 dT
(validation test), ® ApAl|gE #2413} (SOP: Standard Operation Protocol),
©® =4 Aol B B Aol w9 A, @ DNA Z23 24, 99 4
AAel w3k Abey, ® A HAFAH, @ AIIZHAbe B AR G
tiste] skl ok o] TR 9 B ARRke] diste] A4S &
ME v A Ak /lal o] &5 AR el Tk
< DAB®] W#S o} SWGDAMO]
gl 71l gdsta gtk & BA47)Ee faA HZ(validation

test), A4 EA34(SOP: Standard Operation Protocol), 241 1] €]

40) Quality Assurance Standards for Forensic DNA Testing lab., 1998, http://www.fhi.
gov/hq/lab/codis/forensic.htm

41) Quality Assurance Standards for Convicted Offender DNA Databasing Laboratories,
1999, http://www.fbi.gov/hg/lab/codis/offender.htm

42) Quality Assurance Audit for Forensic DNA and Convicted Offender DNA data
basing labs., 2000
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A Debate on Forensic Applications of DNA Databases

Hwang, Man—-Seong

The continuing growth and expansion of the informal National DNA
Database in Korea is just one example of a global tendency towards
the greater use of DNA profiling and databasing for forensic purposes.

Having a reference DNA profile for everyone could remarkably
Increase crime resolution rates, especially in serial sex crime cases. But
a population-wide DNA data bank could be a 'Big Brother’ in this
technology era.

Therefore the public debate and the enactment is indispensable for
the acquisition and use of genetic information. In Korea, a legislative
bill about DNA database for criminal procedure is under consideration.
But legislative hill has some problems. The most important subject in
controlling DNA database is that the possibility of violations of human

rights of suspect or prisonner must be ruled out.

FA] ¢ FHAL AR, FAARAFE, FEALY, FHAR,
2}e At
Keywords : DNA Database, DNA, DNA Fingerprint, DNA Evidence,
Scientific Evidence

* Associate Research Fellow, Korean Institute of Criminal Justice Policy, Ph.D. in Law
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A0 102 1A AER = mad 109 8Y HEXivs =93] &
| Fold Apgho] =47k wjell A AWl 7hdgto] otslE o] Rx7|=H e
= AA Add B SHARE AW AP Aol g o] Abg
20051 A7l Fel2 oA T0vkele] W

L
=
ool A BRI Ak 94 189 BAATOR AL, A

rlo

o FupA e %718 Adle] AW oM £jFY o] EH FHES
WEE tvl 19 PAS ATk et 7 HF oA Ab] GO 2009

old ARaLzt %1011%71] H gl oy 7HA Al wiidel AR

A GRAMATHORE e g PED] A5 B

=
i FEE 27 oo Rl BAE el UolN AZAgo) A
A% omzAt AU o) FAREAD A AE 5 dnd siefol

Aol F13 ol FolAEst s Mol oleld ke o FE AlVshe

AL QU o wRRATE Wk Ul gl dUF@Ae] hE A
1) 2000 1223 2001 11€9 Zb7] o AF by SAFA oA TS o gf
212 AFAL Y] Aol m Al So] IS tg #EE AEF] sl RERAE

A= FsHA ?%% Aol A =



BANE w g FAY Agel UA £t 19 @A el 3

Aol QoI 8 BAel el HA WA Aol MFge A

H A il
Wik ZARA e AR 2] E7ksha G olel wheh el A
E 3390 %l A 4R A4 @) g wyRes §

—_
OII
BTN

I

=

HA At 10 59 WA 88 =95 25 AA 5

A AT} tiHAIA AFEE T 2t

S AALY] 1Y Bt 890U 1980 FHE 400 e HE A
o] 1988WF-E &= 3001 o]atz= HAstrirh 19939 5H S7kete FAIR
19989l 3= 11,0007, 200500+ 2,000 S Holalthd) 53] ofgle] FA
w2 19980 15208 o2 Aol Bls) 4u] F718kal o] F thaio
74 wolxu glon 2006 E 2177H o2 AdETh 2408 Ax F7}

onﬁ:
2,

=

=

sl

2) wel gl Aol dalA, 20059 129 12204 dwelnol AAE A (AR
B ) AR AL s A 20 G Ak 5

3) WA, WA 2006, <HE M-1> LAAA 19 B 81986 ~20054)
4z
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<E 1> UHAY 1Y g7 El|(1995H ~2005H)

78 ¥ 8 W 3

ey R

T8 | =yn =G

Q= A Aol | Fugl

19% 60,166 32,895 26,785 3,158 23,627 486
1996 59,762 32,848 26,519 3,272 23,247 3%
1997 59,327 33,123 25,825 2,253 23,672 379
1998 67,833 35,125 31,238 2,930 28,308 1,520
1999 68,087 38,364 28,609 2,047 26,062 1,114
2000 63,472 37,120 24,745 2,441 22,304 1,607
2001 62,235 37,036 23,763 2,485 21,278 1,436
2002 61,084 37111 22,911 2,226 20,685 1,062
2003 58,945 36,458 21,253 2,897 18,356 1,234
2004 57,184 34,609 20,638 1,723 18915 1,937
2006 52,403 32,933 17,293 1,341 15,952 2,177

A5 1WA 2006904 L

rlo

gy wAAEY 19 Bt 8909 bed =9dGA2ke] HlE
I H)go] M =& Aow yEhd 2006199 Ao E 42%E 18 =
=]

HZ oYt} o= wmAqFFAe] JALdg7E L =53] Fobrd 1< 4

rlo

£t

g WOE GFL FA Raly]l gt o] He AW 53z
S Apgel m%aht, Selol Aunt w4 vl

Jeht gleh.

<GE 3> 20059 FFEAe] 8
T 2 R 32 732l gz | =94G22| 7] E
a9 77,932 65,780 11,037 93 943 77
T3] (%) 100,0 844 142 0.1 12 0.1
AT F7H%) 35 5.0 -48 -3.1 49 222

AR KE B R T R
5) AAY oA AT W, 1906 Fr] BAF NFOE wGFEA FAUS
& 7R Yiro] AR, 29 olslrt 40.3%, 3-159 0] 37.1%, 16-50¢ 0] 17.3%°]
91, olol W] 509 ol 5200 Bastol wAFHH A S w17 9P 9
2% HolFEn ek ol1¥ - Ay wRAARel B A7, FAPAAT,
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Reality And Improvement of Treatment of Fine Default
Prisoners

Shin, Yang-Kyunx*

Fine penalty has its forte in achieving the penalty effect of
retribution and prevention of penalty without restricting personal
liberty. In reality its effects vary according to individual financial
competence economic means of body, and it can’t function properly,
unless effectiveness and balance in its enforcement are guaranteed.
Despite of such a premise its effectiveness and balance should not
come to an end of emphasizing severe enforcement of confinement
against fine default prisoners.

According to a report of National Human Rights Commission about
actual condition of fine default prison, fine default prisoners were
relatively under low living condition and bad health condition, two third
among them were ex convicts and they have no sufficient contact with
their family or acquaintance. And they have no work or simple and
monotonous works in confinement facility. they are inmates out of
consideration of correctional treatment in prison.

Confinement against fine default prisoner lead to deprive of original

function of fine penalty as non custodial sanction and make some doubt

* Prof. Dr. Department of Law, Chonbuk University
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of the meaning of existence of fine penalty. Confinement should be
consequently ultima ratio of means resolving fine default and as its
alternative should be considered installment or adjournment of fine,
social service order and suspended sentencing etc. And as
measurements during its enforcement discharge of confinement,
conditional release and open treatment should be taken as possible.

For inmates under confinement against fine default should be
provided independent facility, sceintific classification and individual

human treatment, especially in prison work and medical care.

FAO | =y, A4S AE, erweld, 54 B, ABAT,

24, F1A14

Keywords : fine default prisoner, reality of treatment, pure inmate
by fine default, scientific classification, medical care,

confinement facility(detention center)
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The Modern Meaning of Traditional Penalty in The
Confucianism

Chin, Hee-Kwonx*

The rule of Confucianism(Li /%) were made based on a family.
Rights and duties of human in Li were divided into far and near of
consanguinity. The moral principle of a family formed the basis of the
social pattern and the national norm. The criminal penalty in the
Confucianism was the minimum prohibition to restore the right order
by Li

This traditional penalty makes more meaningful that We inflict a
punishment on a convict. The confucian faith in human can affect on
the correction and educational work in prison. So, we take more
interest in the correction of the offender than the punishment for the
criminal act. And we will go the way to replace the treatment in
prison by the treatment in society. Also, the viewpoint of penalty shall

drift from an individual person to human relations.

FAlo] ¢ HEEd, fruF FEH, FudAe ug, A Q17kEA

Keywords : Traditional Penalty, The Criminal viewpoint of
Confucianism, the confucian correction of the offender,
human relations of Confucianism

% Associate Professor, College of Law, Kyonggi University, Ph.D. in Law
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Polizeiliche Einschreitung bei der hauslichen Gewalt

Lee, Sung-Yong*

Hausliche Gewalt ist nicht mehr ein Phianomen, das in einem Land
beschrankt ist, sondermn als ein wichtiges soziales Problem, darauf der
Staat aktiv reagieren soll, anerkannt. In Deutschland kam es im
Dezember 2001 zum Erlass des Gewaltschutzgesetzes. Das
Gewaltschutzgesetz begriindet keine neuen Rechte des Opfers, beseitigt
aber bis dahin bestehende Rechtsanwendungsunsicherheiten, in dem es
die gerichtliche Befugnis zum Erlass von Schutzanordnungen regelt.
Aber die zivilrechtliche Losung hinterlasst eine zeitliche Liicke. Bis zur
Erlangung einer amts— bzw. familienrichterlichen Entscheidung bleibt
die Situation in der Schwebe. Diese Liicke soll durch Polizeirecht
aufgefillt.

Unter dem Einfluss des 0sterreichischen Sicherheitspolizeigesetzes
haben die deutschen Bundeslander versucht, entsprechende Regelungen
zu schaffen, danach kann dem Gewalttiter bis zum Erlass einer
zivilrichterlichen Entscheidung ein polizeiliches Wohnungsverbot erteilt
werden. In Gegenteil gibt es beim koreanischen Rechtssystem Kkeine
Regelungen, die der Polizei fiir den Schutz der Opfer vor den

Gewalttatern Zwangbefugnisse, z. B. Wohnungsverweisung und

* Researcher, National Police University, Ph.D. in Law
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Riuckkehrverbot erteilen. Dieser Mangel des Rechtssystems fithrt die
Missachtung der grundrechtlichen Schutzpflicht herbei.De lege ferenda
ist es empfehlenswert, im Rahmen der hauslichen Gewalt das
polizeiliche Zwangsmittel ins Vollzugsgesetz fiir den Polizeidienst
einzufiigen, damit die Befugnisse der polizeilichen Einschreitung in
einem Gesetzvereinheitlicht werden. Auflerdem ist es notwendig,
Regelungen zu schaffen, danach die Polizei eine richterliche
Entscheidung tiber Zulassigkeit und Fortdauer der Freiheitsentziehung

herbeifithren soll.

FAo MR EY, A HAEH, A=A
Keywords : Hauslicher Gewalt, Polizeiliche Befugnisse,
Wohnungsverweisung, Riickkehrverbot
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A% AAJTHEE S0, Jacobs and Helms, 1996).
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coefficient) = A Y719 A F2 AASAT 1964356 2002 742 ¢] 2
3 AYATE SAFNA wid ek Tk ARSI AIE oM S
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e 54S ol gy wel,

2 Aqre] BAWHE A AR (time-series analysis)©]|th Al A€
A5E o]&g EAA 7 ZAEoF & Fito] AR(disturbances) ] At
7]/ (autocorrelation)o] @vit AZF7FE Felek= Alolrh AR
AL Fgole A7 MR Sy olgke Ae HAR st &
4g @riKmenta, 1971: 208). elvh AALARAE o]l d HEe
RERAI7)7] =7bset mebAd dRbslFRd e e U e Ae
stttal ®7| ofHu) zhApe] A Ade Adsks WA T 7 & ezl

WS A7 AAAAL(ARD & WEs Aos REdlshs Aot uf

1. 196420021 2| Wz g1t FHMIE2| H3}

Ak 400 Fet
7} < 2> E3

4) o|AE FAOE FASIAPA e=pet-1+ut 22X A9 Ak HEE oA A}
A(p)2} random effect(ut) 2 A= Ao 2 EtH(Gujarati, 1988: 380-385).
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<I 3> Hols9o| abztatA 3 7| A

T 12 3 4 5 6 7 Hxzh Hugk He EuA
L Aba= & - 5308 1R75 7548 2143
AL e T - 1142 W17 1574 422
3 ZAemke 16 -3 - 3R/1 &R 4R9 1810
4 AAqE AR The =Bk - 20 77 41 150
5. AYAT -13 09 -45¢ Al - R 4 B ol
6 THHIAG —47x —4% -01 -2 -11 - 489 &0 L7 103
7294 22 =13 01 -3¢ 5 S 14 - 0 1 3l A7
8 TARITRY 12 60+ -7+ 62+ 28 -08 19 1615 8027 2774 1573

*p < .01, #p < .05
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QA G M= o F4o] BkD E shbe] FA4 ojghe veh

A2 71317) Foj5A Ha, AnHew ;‘t A}%‘ﬁﬂ Aol AREle B4R =
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6) dustel FA =82 AAHER }Oﬂl% HOH el Aozt wes el &
of FHARES S7MIRITE Zlo] AjAQl Hsfol 7] wiitolt(Siegel, 2007: 257).
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S 1.76 1.15 894
(0.39) (0.25) (1.98)
N 194.42 184.36 191.76
AAS (140) (151) (062)
= 0.23* 0.21* 0.16%
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= WA =z A 3L
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model 1 model 2 model 3
T & b b b
(t-ratio) (t-ratio) (t-ratio)
: 0.83" 1.02° 330"
ZAHHHF L
SRS 2.32) (3.38) (3.14)
Japeys 123.90 13438 31210
2 uE
(361) (4.94) (4.65)
e -874.88 -555.19 -3585
AuA (-0.89) -0.73) (-1.06)
_ -0.10 0.02 0.25
glaAlo] ol HE H )
Bl e (-0.22) 0.04) (054)
2MA 24 X -22.04 -165.07
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051" 0.36
1 0] )] 2=
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Social Contexts of Crime Control: Economic Crisis, Political

Environment and Imprisonment Decisions in Korea,
1964-2002

Yoon, Ok-Kyung#*

This article examines social contextual determinants of crime control
practices, especially the imprisonment decisions over the past 40 years
in Korea. With the conflict perspective as an analytical tool, it attempts
to find out economic and political factors in influencing criminal
sentencing decisions to prison. According to previous studies, crime
control practices are not only determined by the scope and quality of
criminal incidents. They are also determined by various social,
economic, political contexts. As a result, crime control activities such as
arrest, prosecution, court decision are affected by economic conditions,
political environment and social changes.

Using crime data, court data, and various social indicators during the
years of 1964-2002, this study analyses whether court decisions of
imprisonment are explained by extra-legal factors of economic crises
and political environment in Korea. After controlling crime rates and
court caseload, it found that unemployment seemed affect imprisonment

decisions for property crimes and APVO(Act concerning punishment for

* professor, Kyonggi University, Ph.D in sociology
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violent offenses) crimes but not for violent crimes. Indicators for
political changes also influenced court decisions for property and APVO
crimes. However the most consistent and significant factor in deciding
imprisonment is the crime rate and court caseload. Generally speaking,
thus, it is safe to say that the social contextual effects are minimal in
crime control decisions in the past Korean society. A few speculations
are provided about the lack of relationship between social changes and

criminal court decisions.

FAlo] : WAEA, ABA A, FEEA A7, AN, ANA 3,

AAQRH, WG, AAHTE

Keywords : crime control, social context, conflict perspective,
economic crisis, political environment, time-series
analysis, crime rate, imprisonment decisions
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A AYAoz QIFe Adew giAd & vke WA AT the
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ARSI FEA G 2 Wl AEA 8 el EAeke AR
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AUtk o] A3l A wFIlFY] TS HH, ARl AlE H AYEY
bde FEks mAA Ferhe Tl Al7]E AT Thibault, Lynch and
McBride, 2004: 51). 3k o|sh fAHEH A 19819 AAE WKW
Spelman)@} B2}(D.K. Brown)e] &% A|7Hresponse time) A1+5 &
Atk o] AT A FHH AR F T0-8B%olA HE] EFAIE dE
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o] A|7] 5 AtHCohen and McEwen, 1984: 4)
shd, Y<E(0.Q. Wilson)ol v ZE2ERI(H. Goldstein) 2t 22 St
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3l Aolgta 4387 % 89t Weisburd and Braga, 2006a: 227)
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tHWeisburd and Eck, 2004: 54).
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& WA WA ol 2o A2BEF mrado] ol Az oEH A
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Minneapolis Hot Spots Experiment)”©]2}
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AL T2 ou e Wi gAa frojmst Hale] oAl
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Aol #tavle MFYUAY FEAREFer 3 HHEA H(crime control
benefits)o] 1 s A&l 7bA] FatE o] WMz 7FA7F Uehves 2345 deitt

7 @ wdolEels WEHThEAY £@FxZ 2 T8 (the Minneapolis Hot Spots  Patrol
Program) @ AAifi EWIEA4 Bz g#(the Jersey City Drug Markets
Analysis Program: DMAP) @ AA FEH thiA g TAA G ZAdds A7
(the Jersey City Problem-Oriented Policing at Violent Places Study) B A|S1EF o]
ERokE Aol FAlxg 4 28E A (the St. Louis Problem-Oriented Policing at
Drug Market Locations Study) ® 7R~ %3 3716 Adc: F5Z2 13 (the
Kansas City Crack House Police Raids Program) @ WAk~ E71% ZE2#(the
Kansas City Gun Project) F2E BEgoiy £23x9 Zzg¥9(the Houston
Targeted Beat Program).
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}” (Committee to Review Research on Police Policy and Practices, 2004
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Aol EAAEF AFEE AF(the St. Louis Problem-Oriented Policing at Drug

Market Locations Study) @ ZBAF2~ifi F7]/ ZZ138(the Kansas City Gun Project)
Foy B ¢3AY9 233 (the Houston Targeted Beat Program)

9 @ AAH EHIEAY BEAMZ2a3(the Jersey City Drug Markets Analysis
Program: DMAP) @ A Al F8¥z] tpdA 99 £AAE A&LE A7-(the Jersey
City Problem-Oriented Policing at Violent Places Study) @ WA~ EF7)H ZE1
A (the Kansas City Gun Project) ® #F#28 ZZ iy £2x9 =& 1 (the Houston
Targeted Beat Program)
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Z(deterrence theory)ol A= o]#dt A7 <7t#S H}%Qi A=
H s T e H e oliy Ao & 1F Ee EdE A
oz HHE AT F dvkar B}rHolws, 2005 161).

HE A9l B o AR AR ThEA Y oS FElA dEolE

(rational choice theory), ¥9’3&5 o] &E(routine activities theory), ™3 -+3
o]#(crime pattern theory), AF8]3lA]o]&(social disorganization theory)
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G glofok wAAHoZ WA & Atk A WAThEAL S shets]
JadE Fourhe WAs B el ARE BT o2 WA
B2 EAT 5 Be1%9 snde] BeHel aet @del
Srle FEAA AFEA2DS AGATI HE DG PAAES 2
HE gl 1%H @A A

WAt oS WAt AFAoR WAHE 54 4AES sk

4 1
Mdol7] witol] o] A WMAALEA] FEXNA TS W FHE
A mebA AN FHAEES 7|22 doly geda 22 7
A FEE =ASA7IAY e HEHA RS UEhle U BAE
A Az Pl FHAE dHE HATEAGS g ZdT 5 3
A&, 20040 8).

ey # 2] AR A| 2~ 8(Geographic Information System: GIS)S &-8-&}
T HIHAE A AZEOES AMEE A910 Htx o) FA)7}

A A
gl WAIAGE FASE Aol TeiAtd, dAe B 1 A5
o A% qelgor Aush Ark shtel WATPEAL Y AAL o]

el A %L}El O RFTPEA G} o] 23 g W
= AlZE 2 T ool A Euert o
g T A2 ¥wH &l UH*Or o A9dsE g5 o 588 ZAL
I tH(Rosenbaum, 2006: 248).
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g Qe Ves AFn o AR M-S HY FEE JHAge] 2H, Wi
Aol Aol B4 AGe] FJFEHAY oUW AR R dEeA HESFTAY &)
v Y T FAES NFHRE geotd ¢ dokar (A, 2004 35).
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24 | %3 Q| A% | AF | sk

1996 | 135,258 | 16,422 | 19,059 | 30,021 | 28309 | 22,689 | 2938 | 14202 | 1,002 | 51
1997 | 145,183 | 16874 | 23,079 | 30,909 | 29,708 | 25200 | 3,008 | 14832 | 1,097 | 61
1998 | 144,122 | 16417 | 23,275 | 30,001 | 27,323 | 27,162 | 2873 | 15482 | 1,207 | 69
1999 | 149,087 | 18,040 | 22,161 | 29435 | 25811 | 28832 | 3,054 | 20,173 | 1,227 | 69
2000 | 162,219 | 20,140 | 20,782 | 29,233 | 25964 | 29081 | 2831 | 32956 | 1,266 | 71
2001 | 170,567 | 22,584 | 19,597 | 30,144 | 30,614 | 28882 | 2480 | 34666 | 1,288 | &2
2002 | 142,619 | 24,048 | 18,309 | 28,714 | 24895 | 28813 | 2585 | 13,702 | 1,241 91
2003 | 124972 | 23,152 | 16,161 | 26,158 | 19,113 | 27,097 | 2271 969 | 1,138 | &4
2004 | 122,784 | 22,877 | 15346 | 25,874 | 18,392 | 28437 | 2,042 8577 | 1,084 | 64
2005 | 138,422 | 26,991 | 16,205 | 27,848 | 21,151 | 33962 | 1,948 9688 | 974 5
# 2w BEH, 2006a 160.
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A Study on Hot Spots Policing

Choi, Eung-Ryul*
Jung, Woo-II*x*

Recently, Korean National Police Agency has emphasized the
mnnovation of police administration to make an entirely new police
organization. There have been many police innovation efforts in the
United States. Some of the police activities have been proved the
effectiveness by the empirical research. However, others still have been
implemented just based on the intuition of police managers without
scientific research. Therefore, it is worth to review the previous police
programs for the innovation. It is true that some police innovation just
imitated the foreign program without proper evaluation or empirical
supports.

Based on these analytical points of view, this study reviews the
effectiveness of the hot spots policing and examines the appropriate
ways of application in the South Korean police. In detail, this study
reviews hot spots policing in terms of the theoretical backgrounds,

historical development and limitations. Also, two hot spots research

* Associate Professor, Department of Police Administration, Dongguk University, Ph.D.
in Law
** Department of Police Administration, Graduate School of Dongguk University
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which have been done in the United States. have been introduced to
show the effectiveness. In order to successful application of hot spots
policing in the South Korean police, this study recommends 1) the
creation of standard operation procedure for the Hot Spot policing, 2)
using the Geographic Information System (GIS) in the police operations,
3) redistribution of police personnel and other resources, 4)
reinforcement of Patrol Unit in local patrol system, 5) emphasis of
Directed Patrol system, 6) intensive patrol on the areas for the
entertainment and drinking, and 7) preliminary application of hot spots

policing before the actual implementation.

FAe] - g, WHAY, HHAY J5ARAEE, HEAE, A

Keywords : innovation, hot spots, hot spots policing, crime map,
directed patrol
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