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Balancing of the Costs and Benefits of
Excluding Evidence

Gieop Na*

The purpose of this paper is to figure out whether the Article 308-2 in Criminal
Procedure Code is legal rule or legal principle. The author introduces two rival
opinions; analyzes difference between the Majority Opinion and the Concurring
Opinion of Supreme Court en banc Decision 2007D03061 Decided November 15,
2007; sorts recent appellate judgments made exception to Exclusionary Rule, into
three broad categories. In conclusion, this paper argues that the Article 308-2 is
declaring legal principle, unlike some automatic exclusion provisions including the
Article 310-2, therefore making exception to Exclusionary Rule after balancing costs

and benefits of excluding evidence is possible and required.

% Key words: Admissibility of Evidence, Principle of Due Process of Law, Principle

of Truth, Exclusionary Rule, Balancing, Legal Rules, Legal
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