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The time-effective scope of the Constitutional Court’s
unconstitutional decision on the provisions of the Criminal Act

Kim, Hyekyung*

The Constitutional Court took a very passive attitude in the examination of
unconstitutionality against criminal law provisions on the grounds that the legislature
has a very wide legislative right. Recently, however, he has actively expressed his
opinion on the unconstitutionality of the criminal law clause, which was judged to
be constitutional in the past, or has made a modified decision on whether the newly
raised criminal law clause is unconstitutional.

The reason why the Constitutional Court in the past judged only criminal law
provisions passively is that the state’s right to punishment is a double infringement
of the state’s basic rights and at the same time implies state negligence due to the
execution of unconstitutional criminal law provisions.

In this paper, we examined the effect of the Constitutional Court’s unconstitutional
decision on criminal law provisions in particular. In particular, Article 47(3) of the
Constitutional Court Act says, “Any state or provision there is a closing to criminal
punishment effectively retroactive: Provided, that where a decision of constitutional
has priority in what case.” The provision of “date on which the decision was made”
is completely different from the provision of other legal provisions in paragraph 2
that are effective in the future. Here, the reasons for the difference in effect of
paragraphs 2 and 3 were analyzed, and the specificity of the criminal law regulations
and the meaning of the national right to punishment were examined.

In addition, the Constitutional Court's decision on unconstitutionality and its effect

on the provisions of the Criminal Act were reviewed separately from the case of

* Professor, College of Social Science, Keimyung University, Ph.D. in Law.
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the constitutional law proposal and the constitutional petition for unconstitutionality
examination.

In the case of a constitutional unconstitutional law proposal, the law was abolished
before the Constitutional Court’s decision, the Constitutional Court’s decision on
unconstitutionality, the right to request a retrial and the type of trial in the lower
court, and the punishment. In the case of the Constitutional Court’s unconstitutional
review-type petition, we looked at whether the premise of the trial will be recognized
if the law is abolished before the decision is filed, and whether the Constitutional
Court decides to cancel the prosecution.

Finally, regarding the implications and poetic effect of the penal provisions, the
argument was made on the legislative policy restrictions for acquittal and the
interpretation of the Constitutional Court, not retroactive but future effects or

restrictive effects.

¢ Key words: Constitutional Court Act, unconstitutional decision, constitutional
nonconformity decision, time-effective scope, retroactive effect,
nulla poena sine lege, constitutional petition, penal provisions,

unconstitutional law proposal
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