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<Abstract>

Warrant requirement is a product of the Anglo-American law historically, and its
focus is shifting from the traditional protection of residence and property interest
to privacy with the advent of the information society. The essence of warrant
requirement is the principle of judicial reservation, and its exception should be
limited to the rationale for which the Constitution provides. Under the Constitution,
the protection of private information is fundamental to right to privacy, and the
basis for justifying its infringement is warrant requirement. Warrant requirement
cannot function on its own and works in conjunction with the prohibition of
general warrants, the prohibition of comprehensive search and seizure, and the
principle of relevance(responsiveness).

In recent years, the Supreme Court and the Constitutional Court have made
significant rulings concerning warrant requirement, and court practice is changing.
The Constitutional Court decided that real-time cell-site location tracking is allowed
only in cases where investigation is difficult by other means, and that the Court
should have a legal mechanism to control the investigation agency in the
enforcement and post-enforcement stages regarding Internet packet surveillance. In
the case of computer search and seizure, the Supreme Court also held that the
investigation agencies should search only relevant information, and that the
involving parties' right to participation should be guaranteed in the process. As a
result, the practice of search and seizure warrant issuing on ESI is also changing.

Some foreign countries have ex ante regulations in the stage of issuing warrants,
legislative or practical, and various legal mechanisms to control in the enforcement
and post-enforcement stages in relation to the search and seizure on ESI. These
foreign laws and practices will also help to build an advanced judicial system in

which the constitutional basic rights are well guaranteed in ESI search and seizure.

Key words: warrant requirement, ESI, the prohibition of general warrants, the
prohibition of comprehensive search and seizure, the principle of
relevance(responsiveness), ex ante regulation, ex post control,

real-time cell-site location tracking, Internet packet surveillance
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