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4) Gusy, in: Dietrich/Eiffler, Handbuch des Rechts der Nachrichtendienste, IV § 1, Rn. 41 ff.

5) Gusy, a.a.0., IV § 1, Rn. 44 ff.

6) SAMAARH ol gk AubEel W82 vl 3 2 Huber, in: Schenke/Graulich/Ruthig,
Sicherheitsrecht des Bundes, § 3 Artikel 10-Gesetz.
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8) Roth, in: Schenke/Graulich/Ruthig, Sicherheitsrecht des Bundes, BVerfSchG § 4 Rn. 6.

9) AHIFH 712AA 9 el tisirs BAZ, 5Y ARFsH ol Agk A7, Mt AT A9
A Az, 2019, 94 =

10) Erkenntnisse®t K 7]3Ho] dutz 2]l A H (Informationen)S 33t E4435le] A Ldopdl A
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12) Brandt, Das Bundesamt fiir Verfassungsschutz und das strafprozessuale Ermittlungsverfahren,
2015, S. 49.

13) Vgl. BT-Drucksache 11/4306, S. 61.
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15) Brandt, a.a.0.(Fn. 12), S.49.

16) BGBL I 1972 S. 1382.
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17) BT-Drucksache VI/3533, S. 5.

18) BT-Drucksache 11/4308, S. 85.

19) Referentenentwurf des Bundesministeriums des Innern, fir Bau und Heimat : Entwurf eines
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Expansion of information collection rights of German
intelligence services and implications for criminal policy*

- Focusing on Online-Durchsuchung, Quellen-TKU, and
Ausland-Ausland-TKU -

Park, Hee-young**

In general, state authorities that perform tasks related to national security are three:
intelligence agencies, risk prevention agencies, and investigation agencies. The
ultimate goal of national security is national protection and constitutional protection.

With the revision of the National Intelligence Service Act last year, especially
the anti-communist investigation authority was transferred to the police, the National
Intelligence Service (NSA) now plays only the role of a pure foreign intelligence
agency. Therefore, the question of how to establish the relationship between these
three agencies in the future in matters related to national security has been raised.
Raising these issues provides a starting point for comparative legal research on the
german system that follows the principle of the separation of police and intelligence
(Trennungsgebot) and cooperative relationship among these agencies.

The german intelligence services (BfV, BND, MAD and 16 State Office for the
Protection of the Constitution) are separated from the police in their organization,
duties, authority and information by the separation principle. However, despite this
separation principle, german intelligence agencies are contributing to national
security jointly by performing their respective roles through mutual cooperation with
other agencies. In particular, in cooperative relationships through data sharing,

intelligence agencies are also performing criminal policy functions ‘indirectly’ by

* This work was supported by the Ministry of Education of the Republic of Korea and the National
Research Foundation of Korea (NRF-2020S1A5A2A01043286).

** Researcher, Max Planck Institute for Foreign and International Criminal Law, Germany, PhD
in Law.
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providing information learned through information activities to the police or
investigation agencies. In addition, these functions are expected to be further
strengthened with the introduction of new information-gathering rights such as the
online search (Online-Durchsuchung) and source telecommunications surveillance
(Quellen-TKU) and the strategic surveillance of foreign telecommunications
(Ausland-Ausland-Telekommunikationsiiberwachung).

Now in Korea, intelligence and police are separated. This separation is considered
to be a desirable direction as the separation of powers within the executive branch
has been realized. However, several problems are found. Therefore, the regulation
on the information collection right of intelligence agencies should be specified in
the National Intelligence Service Act, such information collection right should vary
according to the development of information and communication technology, and
information sharing and mutual cooperation relationship between intelligence and

investigative authorities should be materialized.

% key words: intelligence services(Nachrichtendienste), the principle of the
separation of police and intelligence (Trennungsgebot), online
search(Online-Durchsuchung), source telecommunications
surveillance(Quellen-TKU), strategic surveillance of foreign
telecommunications(Ausland-Ausland-Telekommunikationsiiberwa
chung), BfV, BND, MAD
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