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EEBIEREESE )3

The United States Arrest System

E¢E ¥ 9 7}249 (Rolando V. del Carmen)

A A2 4=(Distinguished Professor of Criminal Justice)
vz gAk A58 SO E(Sam Houston State University)

W BEAdad T AEdTY 3 @ 7

°of 2 FRIAGANA L V= FAARAAE sz EA At
of, GAAAARS] V|2 E RSl el dvgstar, MEHAA e A e JFe
A= Ve 2ass FsH, =] Al arrest) Al =0 BEE A
ool taf Het= TME ol FARh A =7bel 3lo] ofwEh A|=TF 7t

}_
4319 Al Us) ek AR AYsks Aom 4Ae Bad

Ry

[. 2% o|27|74AY PAAHAEAR B

A. TFZ(arrest) A A A
B. & (arrest)
C. A#&4d

D. T (arrest)$ A}

1) o] dafge FEe £ 20061 8¥€ Z7talA A AA Criminal Procedure: Law

and Practice, A|7¥3} R. LaFave, Jerold H. Israel, & Nancy J. King, Criminal Procedure,
A4S Fardk Aol



6 FAAAAT Al6A A4s(SH ABdE, 2005 - AEZ)

# 22} (Reactive procedures)th. & 7]
Ak A ZA A AAE EAHA g sjAed HA o] 9t o]
|

(@) F&W T4 (“On the scene” arrests)

Aol @olA WMALAE BA L 5 (arrest) 3t AFEA, 5
(arrest)ol] 433t o] f-(probable cause)’} 4 2&we] AlZy 74 7} w7t
o A& 7 455 gt

(b) AFEtH-8-4 A} (Reactive investigations)

e } ojt} a(complaint)ell &8kl FARS Ik Al A

rlr

2 = ol ¥ (complaint)S ¥ 4 vk aHke] A HAEA
(affidavit) %@‘Ol £49 o, a2 PR Ee NEA gAeR
g d = 9

(c) AFA 4 S=A} (Proactive investigations)

ARSEA A AR AAHA e WA E At v =

2) LaFave, et. al, Criminal Procedure, A|4%



n| 9] ¢l A& A %= (The United States Arrest System) 7

Aol ek, =Al EHAY ) viEA9I7E wels) slrks Auel 2Ad 5

2= 0]

AbE ol Ao 1 odgt & = 9}
Z=A} (Prosecutorial Investigations)

o W A8 (subpoena)e] o3 ol FolA FAEA, Uy

HJo] wkE3
o2 748 (grand jury)S S8 FYHCE oAt AR AR A o)
St 7] u o] Z2ALE ofof aldE )

B. 7% (Arrest)
. & 9

Gabel BH oz Qe Satel wiste] TEEE P9E

A AT e
A} (freedom  of

TZ(arrest)ol2f $to}. FE(arrest) < 7 AF Y

movement) & BESH7] 913 o2 S AMEShe gl ghetth

=

2. *=(arrest)el 57

(a) 973712 (arrest with a warrant)
3% (warrant) S A3k O]Tor(plrobable cause)’} <14€ w wHyo|L}

[¢]
A1 %/\}(maglstrate)@] ofa) Ay Rt F¥(state law)d <77 3

Fo]9]¢] 7]k 4 A(arrest warrant)S s 5= Q)

= & (arrest without a warrant)

(b) Oﬂw
3ggle] ol Fol ek F2 (felonies)s)

O O HA

=y gi 5] 4 (arrest)
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FARe) Aol ARn wddAe] Aol FFUE T (arest

without warrant)s A93std & e A9 olf dA A5 AHH

(probable cause and exigent circumstances)o] & 7§ dAglo]l T+
(arrest without warrant)® = 9lt}. 72| (misdemeanors)al BAHA o] 7 §-

o= dde] Agol skl FF3e T (arrest without warrant)o] 3
S 2y AFAR dete] BE FolM =GRl TS (arrest
without warrant)ol] ¥t A&ATS s &al= et dS dE G
ek S el oA AT (citizen’s arrests)
law)ell ZAzte] Q1A E o] go
peace)?} HHE AH7F HaA
o2 gt

rlo
19
ol
E%
8
:

o
ol ¢
ol
o
o
10
Fp
-
il
s
£
ol
2 F
4
1o
Ky
i
SE
of
s
il
)
L
)
o,

GHFe diex] “EgZola olFBARKE AFEE(neutral and
detached) A¢FAte] ofs] mpsofof ot o= GEURATE AR
dHste] A e AR gFel A$AHAE= ol H(not unalterably



n| 9] QA& A %= (The United States Arrest System) 9

aligned with the police or prosecutor’s position)< ¢|m|gtc) wpebr] %
Wio met FraE FEsAY, AR ol XQEANY, A4

Ak WA A

rr
2
2
o
1y
-1

5. 759 (arrest warrant)2 WAl 7 #4$H(citation), EF87A
(appearance ticket), T2 H(capias), 43H¥(summons), 7217 (bench
warrant)o] EH-E F gtk olE2 AR T o]ele] AdoA &
S5, FE(arrest) 1S A ZoA €k

AdAaL A AA7|ZX(police blotter) =¥ &t & (arrest book)ol]
q

H =
glelel 4%, FéamesnU A9t Beliel Weg sk Aotk

oA T3 A v oA AAFGH AEAFH I} ol FoH 4 vt
AuEe g goxte BEAEE Ei-etal ARG sigel &4
g AL MoFsle] 7R A(stationhouse bail) o2 AW= 4= 9lt} whH
=3 WH o A9 ¥ TS A arrestee) = X okHALY] BAAA O] QS w7t

D. +&% Al (Post-arrest Investigation)

A% T e RS 48T A5 vl gF FEAGNE
A AET gk o/l Hol4 W A o Aue
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vl Z2e] vzl s A4 (lineups), 3 oJxFeHelt)d (show—ups), AFRAI
A3kl (photographic identification)e] E3F¥t} w3t Ads Z-¢- F44}
HAHDNA testing) = X85 & vl A Fxp&2E 98] FA| Tl A
g8t M AEs FaoR AqAAAD Qv AAGEAT7] ZAL

(polygraph examination)®= &-& %t}
E. gAtnttel ZA (Decision to Charge)

selze] wiak FALm ool AR vhgel Wl WA AL
(screening procedure)E A% WAtk (1) A F4(arrest) 2
At AR (2) A aEA 7| A AZAAL () ALk 7] H B AL

(@) A7 AZHALD

F. @AY (Filing the Complaint)

Gradko] A7) FA S a complaint), A 1A% (an information),

A7) 4% (an indictment)s &3 o] FolxIth. FApaEGoluy AL A%
& Auatete] glojA FAarAAWH(charging document)S 9w 3t} 714
WAl (grand jury)AEE FA sk FollA Fatuaue w7 ado)e)

EEELEE BRI P

vh AA) &, A7) 27t AR oz T A o
2 ¥ 31%)(defendant)o] H T},

G. X|etEtAte] F&5AlAL (Magistrate Review of the Arrest)

A= L (arrest without a warrant)$ ¥ 11¢lo] A€ A$

3) LaFave, et. al, Criminal Procedure, A|4%
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(in custody), A|FFAHE FHS AET e offr(probable cause)o] -
MEAE AARES @
of &fw, ¥zt

A4 oA Aed 5 gl S 24 d3Hex parte)
—L
-

Ad A Y#|

o] M= FIHE5(preliminary appearance), 3 %24 (initial present—
ment), 3 FAAYE( preliminary arraignment), <74<14-(arraignment on
the warrant) =& FAFLE1 B (arraignment on the complaint) 2% A&

Aok PR FoA ¥ P& an arrested person)E WFEA] ‘B Q%)

==
A A Lol (without unnecessary delay) X|QFEALIAl EFA) 7| =5 HA S
Ak HEZHAETFA T (detention) T Y= AT Fajr o=
o] 48~ 7177k

A5 FolAE A 6A3HA] 7hs sk, o B Fo 1% =
A 31gat71 e gt ol gk SYE AL glont, Ay
2 FFLE x2F3H 48x]7te|e] I o2t (detention of a suspect)<
2] 4 A(reasonable) Ao FARTH FASITE IS olfel 7]
3 Foo] ARAHS ZetE A4S, 1 A (reasonableness)ol gk )
<A (burden of proof) 7ol AHxIt}, Wk F@g offrel 7|k -

o] 48A17F oJuiql Af-ol®= EH Qs A A (unnecessary delay)7} U-S
o ozt z71AE 4 Sl ek AL 9] et A
gk tee] Au A (minor offenses) AHAES HZEFA 7%
(guilty plea), & B plea negotiation) WA 2 AW (acquittal)

2SS Ax 249t 9 a¢l(defendant)o] #HE F48t= 44 T3]

U
r_>i L
H

=

v
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(trial date)o] *|A¥T}
|. ofla] A2l (Preliminary Hearing)

dqurldge] FH HA42 aclel ik FAbar(charge)ol 433 o
Fr (probable cause)’t U=A19 AFE FAdste=dl ok AEE o7t
FAstE AS gAade 714 dqudels 39 fAs, 15
Aol o AHoelr Ela Aelgd X QFHAHhearing magistrate)= T
Az FdFA HHol oplrh duAE (dF FoAE oHAAL
(preliminary examination)gtil gt dvba o=z wjaiQlo] FHALSo]
g ARG 71Aa0Ee] gl el & ¢ dE Az T4 7

o

s7h foh AAkE AR olfE Qe Sla FAS AZdo} S,

J. 7| 2uj Al Meol(Grand Jury Review)

S5070F & 187 Futo] UwkH o g FF (felonies) AMAY #E st} 7]
ZHfAl(hEj Aol 9]k 7] A(grand jury indictments)E TFAS AL o,
o]% v 71 7= (misdemeanor cases)B# 7| 2ujAl o] o e =
AANA AeA oy 2L 5 ditkE Sl = ARES] 7] 4o] Ao E
A3l 7S g8t o gtk ZauAe T 55 Fas)Alel
g S/9NE ddske W vk wEb HAR] V1A
(prosecutorial discretion)o] et AF2] FA47]5S A Aot 7]Au)A
< H3MAEE B3 A AES SAE Aogt 7] amjal At
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A sl Al B WA dgle ik HAE Z1aualel A7|E of

] AREol A A7) Ax(indictment) = o] o)A 7] wiitel], 7|42 A

o] 5= (rubber stamp)ell E3stttE W HE 9

K. Bf&l7[2a 2 HA[A(Filing The Indictment Or Complaint, Or
Information)

Golq genl, Jlzude]l FADANES QAW ol W)
(indictment)2} gt} AAF 71 AW EAE AXA| ol stal PAarAs
45 ol& HAM|A(information)2}t ¢} o] 24 HAFilA(charges)© W

Holl A|71=, F3o] WHt

0. FAAEAR S 7|2

« Aol 23 (Implementing the Enforcement of Substantive Law)

=

219l WA (Discovery of the Truth)
« AR A AT (Adversary Adjudication)

« AAe 9

o

S (Accusatorial Burdens)
« 99e] H 243} (Minimizing Erroneous Convictions)

149 AF5FEe HAsE (Minimizing the Burdens of Accusation

and Litigation)

« 3] B (Providing Lay Participation)

4) LaFave, et. al, Criminal Procedure, A|4%
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« 7jele] 94 £5 (Respecting the Dignity of the Individual)
« FAA Y HA (Maintaining the Appearance of Fairness)

« Azl HgoM e H5AE (Achieving Equality in the Application

Process)

« Wz yefato] that wle] (Addressing the Concerns of the Victim)

. v=e HHAA G2 FFS vAE 7|8 &

AC

a=

A RE Ak e AlS e o] == A El(Washington, DC)ell

FRRRIL, 7 507) Tk FANAE EATE v @k A R RN

(D) 7= o= Add4oz (W 2 FAFERY S3HE A9E %=
ZEn]o} FAED T (District of Columbia)S ¥38+H3sh) 52712 do]dk A}
Wi PApEAAE EAgth (2) ANEHe HAase] dAA 71
(minimum constitutional rights)< 743}
HES ANAHEY AR HAage] 72 < 9

A = glok b Jd

=

Al AWA 7] EA(basic constitutional rights)% YA Exo}%‘:}.
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B. Z&, & Hae| HSH M2k (Wide Discretion Given To The
Police, Prosecutors, And Judges)

MR &ol Qo] A Fast A=A (discretion) S 7FITE A7)
Z(arrest) sFAY T (arrest) A A3k citation) 3 @3k, I o AS A kst
A FALadk (charge)dr 3k 4 H(arrested) I Q| &boll Al =7+8 A

Ao o B2 AAE A FAar (charge)o FHS 54T A%

to

Y
=Y
e

2 oz 7 52 vk (release on personal recognizance)] #3to] X&)
ArbE vl EAAE AL S 7P B s GArth
v A AAE AEg e djEiAe AYdS 7
(prosecutorial discretion)®] A=+ oS3 Zth S AAF
(probable cause)®] EAJJF-<} FHAsHA ojugh HPoz
2(charge)d = dow, HAk= Hald g A9 4534
ojztol e EAFHPOo R VA4S AR Fx . “HAE vk
om FMAMERA L A2 7|4e 4= AT (A prosecutor can indict a h
sandwich)2l= Zo] FAPHSE Alolo] &3] o]okr] Ht} =wle] F

Holup Argaxte] Az ol9foll= HAfe] W3t AFAHA S =

it}
v 5
2

-

~

o=

of i

=

e =

o o d
i

Ft
&
o
_‘>i
b

-
a)

ot
-1

o

(o3
5= o,
5 &2 &5 N

Bkl

T HE AMAIRAM e x[otnt AFHE A (Policing And The
Administration Of Justice Are Mainly Local Concerns)

S7FEE = SR Ak e EAlolu, MW AP AL AWt
FH HFY M AR F AFALY EAT o= ¢k W4
7 APl A(quality of justice)> FHI AW H| QA k= WY
AT A AFda(local practices)ol weh A with ol 4 &S
ojujgity, SO ol M= A vt AddAG 2ol7t A& o AUtk
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=29 JAAFEAE(The United States Arrest
System)

A. 0|=2| HAIERIHA A7 2H(S HAlo| ofd FE E2 HE)O|
HETAIE SHOR IoXIE 28 = Ue MEZME arrest

N
=
iIh3

arrest(7-4) = A=l Al (conviction) O|HGA A A7 o]
A7 AAE 75T F AT TS A=PYrh FARERR QlolA
ML arrestol] &J8HA] ofystals Apple] eJAfe Hbal 5 (in custody)
2 F Fyth mebs BF Ee JEo| arrest® o]7]A] ofysiitt 8t
Hetx, Este)d 717Hs¢te] FF(detention for an unreasonable length
of time)olgtH A arrest® FFEUTE FAZI#HE] o %7t oYzl i
Ao Aol tigk &3k AlgH(unreasonable limitation on a person’s
freedom) AMEo] ' 7ol arrest’d Bl (under arrest)ol]l A=A oH-E
A48k Huth

QgA FA B4 nto XM= Jhle] arrest(14)H A= opH @tk
aj=roll A ojwf gk AFgoly MAte AF e HEY] Agor @A
A S8l FAE Faste 9 §8HA oy AR Ee A9
TAPE HEAARE R v o abe] RaAbd S ISR AEE o] (probable

cause)7} A8tk AAIAE AS- arrest(7-5)7F AP UL o224 I

-

-

S FEET PR el olF AR Wi s Rold, FRE
stolg AR QWY 5 A ] 9T BAe ohd Ay,

Ml Btk 3telAolA] @82 7]7HsQHan unreasonable length of
time) TaEHoAAE= <8 YU 7z Fuith §8E FaAgHtime for

allowable detention)2 TFEXA|TH Udnkd o g F=H(state law) WAl 7]#H
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Aol we 6AIZFll A 48X ZF o]l du Tt 7 (detention) ARl whE
arrest(7755) 9] Adol7|e Pt vvt FF 927t arrest(7-45) = o
TaE o]FdE FAE HgHYTE o= 7]A(prosecution)E HHOE
gojztel Wt FAE BAsty] el AUk A o= A
gloll A AldH1s 918 A (police line-up)E A3HAL, AES ©A H
ek, o7k Ak FoArE FaAdEE obd Aol arrest(H4)
oMo = A 4 d5Uth arrest(74)2 H$- AEE o] f(probable
cause)?t oW o] ATty ’—’T‘I‘A]J} ALHAA, x84
(conviction) & M= HU} =2 Xé o] A (certainty) [F gelF
A8l 7 <14 (guilt beyond reasonable doubt)]e] &% 7] Hyt}
T (detention)> F7gol 23 arrest Ti= G arrest(arrest with
or without warrant)®] A3}24 327 B (bail) A d]F3HA] o}y
sAY BASZE ARFE Bedun b ow v ail(defendant) 9
B HA M54 @5 TheAol =& A e AYAtsd RS
ZHe & d= A9(danger to the community) ®.Ao] &3 Hut}h ¥+
o AHdetainees)= ¥ a11E el EHFUTE o] 9aRlES HA

agEYTh s I8 daHex parte procedure) Y HTh T4
ZHarrests warrants)> 48] A 2Hhearing)Yt ¥ 22 21473 Hofglo]
21 bAL = Hae o]§] wREYTh et o] f(probable cause) 3t

-
I=]
of 7]3F A= oA 1dkol(complainant), A%, FHAME Mol A&
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A b WM 5 arrest warrant) el 9]t tfs

W7ol 2fsubpoena)3te] AEFA @E Brie) ABse] AEH Aol
QLT 9 AN, Aokt o i

cause)’} ATk FTHSE X otgAlE FAS WESHA HUth o]y d AUk
A Axk(ex parte proceeding) & T ol U ZHUdh (1) HY
o]

ORA GPURE YAY B Qo] AYY 2A2

il

-
e
)
=
o)
rlr
o2
oft
N
=
_|>i
R\
s
2
i
r
ol\
L)
=
1o
{0
o)
rﬂ
e
e
:(I)é
o]
_—
ol
o
rir
ofy

A9 (neutral party)l 971 WEAVT (3) G ol ABA
dolg Awarhd delxtel WA s1RA A7) 7% A constitu-

tional right against self-incrimination)2 3t 4= 7] W& Lth

_‘

C. o|=Zof|A &G EHArrest Warrant) &2 2742 237}

probable cause, supported by Oath or affirmation, and particularly
describing the place to be search, and the person or things to be seized).

T4 %9 g (arrest warrant) = G F(search warrant)®] HH-8.71-&
o2k 25Utk (1) 4938 o] f(probable cause) (2) (-5F Hi= Awo
ofgh) A4 Ei SoHaffimation) (3) A4 Aa B ATl AL,

gl =Fel e 574, @) A AAFe] A,
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L
Sh
rot
lo
ot

S(bare suspicion)®] BEE HolA, Ahate] AAHL ] AL
o], A3a F9|(reasonable caution)E 7]&<¢ AlEo® dlo]&
#A7F PAFAY "ol UE F IS AER FES AT
13l A H (reasonably trustworthy information) = li_@f?}qtﬂ,
[f7F A8t AU ddo® siabd, HE7E iRl

PF Hast ks Aol s wf At o] (probable cause)”’k

o oft >
o ~|
s 2 F
oo o
ok o

oz
oft
e

[

0

o A&
o,
°

o L _

AHA o7 FE(arrest)= AT B AHA 2H S opdUTh
o] FSH(arrest)> G0l AU of2F A AEALS |

o]fro] ofFol dis] IS UHYTh oyt FA%= FE(arrests without
warrant)©] 7% AFEA 08 x|okual i WMyto] T (detention)S A4

st A3k o] f(probable cause)®] o] R AlgstA Ptk

D. o|zdM= 27&AFIE(Non Arrest Investigation Principle)ol
X QI7}? ?% 0I—.—01I 2lofet 2 & A} (Full Scale Investig-
ation)7} 0|0 X|=7}?

o
i
~|

1

L
1o
re
i
2
ls

Ab(full-scale investigations)= T-<:(arrest) 43,
AR Fol e o] Fold 4 lFHth et
o AEoluyt HEo]l e olfr(probable
cause)’t AAE A Gy, dRE SARAE FEA ddfls 73
“(guilt beyond reasonable doubt)S E3ll % Z(conviction)ol] ©]Z7]
of FEetA Fetrta A Fg, FAs dAlEA FAE 5 dFHH

ek - arrest)o] FFRL]l o] FoIA7] wiTell (T o] ZF o

o

A

A Ao HaAdds 543 BeAY), dEAe] Al A 4
A= F35 A (guilt beyond reasonable doubt)¥ -fZ 3 A (conviction) <
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SR

3

2 9

Ne AR

(arrest)o] AAY 2

g 9 P4
S
-

SEREL!

Aot 4
A€ ohduth FAael glolq

3
pul

(arrest) <

s

2

7t?

s
Cla=

A ZHArrest Warrant)2 25 8f of

o] -f(probable

FUth % ofd Aot

o]
PR

P
T

of §oled

o7t FaH 07| W
A AE A>E o7t thg AQHAAblAlE et o= A

-
o

cause)#}

o

il

Akt ]

(magistrate shopping)©] 2}

FAHH oI} WAGE ) e,

?:51_

ol

| 27 (De Facto

(arrest)st= Al

&

=
=

F. ol=ol A = 2| X}

T4 (arrest)
st o]

=
=

UEE RIE bR

|

o

Z

Advct 4

=
T

(probable cause)®]

o
T

1ot
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sk
4
%
oy
i
Ks)

U HFe] 2AA FAPRAIY BARto R = < (arrest)
ok 7] 2x(prosecution) & $IEIA S 5 (arrest) o] WHEA] 84

Fauth Jatadby gofxprt gabdely g, Ao 313
Aol & Fagolle AR WA A7l "ﬁﬂo}b 3% wad

(arrest)o] - F o Ab= J7A( booked) - A EAHAY, FAHEAS A
ofsl7Int s F(arrest)flol AW E 7= )y web gtk g3to]
T (arrest)ell 718 o] FoIXA| ¥k, RE FulEe] FRAAFT Fu
(detention) F AW FEr(arrest) H A= b Yt d¥e A &
(arrest) o] $-ell%t Pz (booking)o] 1= 7] wjiZoll PxIwA] &5 Il
= A gtk 3 P2 (arrest before trial)> o 9] &l F--Aut,

O

G. o|=olA = F=H(Presumption of Innocence)ol 2lo|st= Hi=
2aiel71?

n] oA 9] Fx 57 (presumption of innocence)Zidol A= £
HEA (Black's Law Dictionary)2] 4217} x4 Juth Ap#le w2
FHFALS “GAAA AAHE dFoRA I7b7F Gl MFH BE
2o A&l g4 9)AlflE=(beyond a reasonable doubt) 152 HHS
W, Jie AL AMs ST T AA gevhe dF¥ otk 7
FAL 7P A9 iRle AT FEe AA g @ T
= FEHBEAS A Feve 95S grleAe, g4 7] A (indictment) ©l
F7hE oud FeAE JHd F }lve vl oyt "ehar Futh

ok SEEE AS F@AIad dold al(accused)o] A

A= Fete A9k ¢4 ‘HYlE (not guilty)
Aoz uagle]l AA Wi Prisiret=

o
=7p7F &el4 9)A9lE #3 (guilt beyond reasonable doubt) &S &HA]

1
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4

EAS vyt v mjad e 8 FE5 gl
& st ot, AAE A gAldle d5s A v E9gY

WA BHA A & w), FAALAA §2 (guilt)Ht FF (innocent)
gk o] Adol oyt AR ARMES FH{lS(not guilty) S AW
(innocence)®t EF ULl ¥ aAZo = AUENA AW (innocence) &

2 A4s)E A% o dEs] shagy,

rir
o

A (Presumption of Innocence)2 ZEMEtAOA =

H. 2]
M 85Tk

=
ES
S5

Mol M =gl Hal gl FAlolH, FFHFAoleks N sl
A= 5

dHdGU T LollA st HEA A il F4
of stal] A-8¥™ upebA %—ﬂﬂé%‘(mle of evidence)el2} T+4stal AFY

ERELES 8
%3 xﬂr:%woi e,

rlr
e
rE

2
o
fru
o
o
X
o
e}
ol
=
ig

o
_EL
e
-
it
o,
s
i)
o

g% G FoubE FAFHL A2 seld el WAl
AL 9Fe (EA FEd gAgE KAAFAAE ohdeE) A
F7 glol hele] AfE £3sa FalshA olok gk 2y,

A Sl deAdA e HeE ¢ dsvdh oddd BEE 7%

(probable cause)’} £

=
rlr
-z
W
4
oxl
o
o,
o
fru
ox
ofl
ol
o,
o
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[. Ozl M T oA F 2 ALY EA T (Prior Arrest Warrant
System)& &slAot Jts8HI1?

opdUth A At vie} Zo] FEE ¢ H T4 %9 (arrest warrant)
o] wrEAl Qg AL opdUth tivkre &S FARle] WA,
el T4 (arrest without a warrant) ¥ 75‘*?401]5, AusEe 4% 4
o] Ao g M FH 9 A$ A3Hcitation), AFNEFAA kA
2I1l(release on recognizance), H.4(bail) 0.2 AHE A %= 3 54
Ak A7 A= A5 BAELS FAE AYT F AU 9T A

=
3l o]f-(probable cause)”} QA EH F<E(arrest)o] FaE 4 54k

of

ol oy Hr m

J. ol=olM FFe= FH(Arrest without a Warrant)ol 2Htx oz
O|Fo{x| & o] & FAAUII?

rlo

ful
dlo
_\7‘_1‘

olfrell gyt (1) 284 (& 5o FAe] =F2 <l
1S WA AalA T (arrest) S FA] o] Fo] A
yth), (2) AuHz A2 Zlfﬁ*é(convenience), T4 arrest
I EBAeES YT, ) AR (ﬂ-‘ﬂx}ﬂ AT
(arrest) ¥ A o} g =71 o] ﬁlo T UAsdHh, 4 9279
S FgHFoT AH s AA ARgel ul7tE 54271 dof st7] of
duth (5) wl=oll Atk TS (arrest)S (AT A A o
5o} & 43 M3 (non-serious offenses)ol thal s 7] wEuch

i)

ox
ol fo

rot
| od
- {
()
S
AL o loomy
o
N
)
i
EO

3

T«

>,
o
M oR P>

=i
H
(o

AnkH o R FAR= & (warrantless arrests)S Ther#h 2 A9
P 5 dFUHh
(1) dZde] Wds 543 45, 2) JgAE A TS(arrest)dHA]
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FuME =5 57 s AF, Q) HogRE FA FE(arrest)5HA
FuME SAE O, 29T 2k U A4S, D) weHE B A
s ot FEE AR A, 5) AFE o] B4 A e Heete HgAA
S oAE w3k AI3sk o]f(probable cause)’t U= AS, 6) dH 7HA
Z2(domestic violence) #HAAL A5 W= olgg Aol 5
(arrest)o] FFPYTE QoFspH AU E TS (warrantless arrests) S A

AHA 2AZ dE ¢ JdE 5 A5k

e AU FEE 9] tiide] obd wERIFH Atraffic offender) =
TE(arrest) 2 Atk AAE ghFUTHo]2gE ARRbAA S F ¢
YAHA TGS BT fined] IHPUD. g HA} GHPAZ Qg

9x] Hgo] Fabd BAdAeE, T (arrest) s 58 e AV &

K. o]0l Al 7+ ZHArrest Warrant) &R A2 7oAl JA=712

H, A FA} D AR Ato] Folg 2=, GallARQEel Al 7 2ol
Hzbol Qo] A9-A|A| et oudlA “FHAolal o] R HH
A2 &(neutral and detached) $1Xx]9 A+ 3h FE9 % (arrest warrant)

< ORFE g Qdsyth AHA A7 e 3, AW A7
(municipal court clerk)ol| Al A 32 (municipal ordinance)$] 53] 9ol thal

T4 arrest warrant)S - F3HS QG W] deHE dFyth

L. ol=32e| & x|[otEtAHmagistrate)E 2 HENKE X 2LUCtD
stot O chH ofEA x|otEhAle] H&tg =EE = U712

H5rol A X QkstAkmagistrate) 2 N & 2t Feieh e ojnlg 7y
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Utk odd Eaks S0 A ZekwAbel k2 FHehEel AbubAb
(Justice of the Peace)(XFHAFS] 75 )=
AFAYh 5 FoHAEEEe 19 Huss o]FdFythe
o2& HE AMHT(udicial officer)S oyt dF FHAE EHE
ofell A ARG AGAA TS FHHVIE FUTRE ol5S A tEAb
(magistrate) 2} A A3FA = Ut X QAN magistrate) 2 7132 U
A o® FgAolold A Frirhe] &l Ee syt

£ HEALE(Black’'s Law Dictionary)ell w2 x| otatals= “QukA
ol A F5-(public civil officer)e] ko] F-oj¥l 2 L= P4 A
bR go] Fojd FRds Qu]ﬁ&‘:}"l Furt A QkAALe] 24 8 7
watol= T Folt gE2ARE YHetuSS o|gehA] &2 AQHALE =
A FFU AR QA A o= A bEALS 0] A 22 of
UARE HetulgS o]gh AAEo|n, §hA AqfRA ol FoA= A

Smsg olsehA BT vIFlA WE

A, v A E 9E 19499 Brinegar v. U.S. @A A “Abdal o]
fr(probable cause)oll 3 FFEt=U]  doA--E WYL JfAA
(probabilities) S HHETE ol 71€ 4 (technical)&A17F obdd], sfufsid
W& 7] legal technicians) 7t obd gFe]Ao]al 21% SHreasonable and
prudent) AFgFo. 2 FEd W IAE T dGAGAA Y AL HAE
# 313 (factual and practical consideration)®]”] W&ot} ghar FAIE}
FUTE = o2 ARREI 19754 Gerstein v. Pugh #Z2d = “BIAH A,

A2d27h o AAH(informal procedure)®] &8-S e ol fH

O:
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(probable cause determination)®] H|E#e ATt oyl o
(determination) 1 ZtAle] Ao oeir = AFstart. F3g olfadd
ot geld  9Al7]F(reasonable doubt) Fi FA $LUFE
(preponderance standard)e] L8t Z7 A A AAL Q351A
%S By, AW T (credibility determinations)< 24 24l =
91 (reasonable belief in guilty)d] oJHE FAddt=d dojA=
ToHA G’y A AT UL 22 A A M e ol
“Hprobable cause determination)®] A|3te 7|53 1 v)FARR}F] A A
Z(non-adversary character) 2.2 Q18] 7|4 Ao] dojxH HEATLT}
(appointed counsel)7} L.7% = ‘AA A (critical stage)= oYt} ghar
A E UL hds] wajA, vs ARt AR A H oA Bt

£ AmAl A Wetgol £t WA Aol p_xl 4 )

N
1o Ho

N

s

=24, AR 71 EE8T 0 shs ol AETHE, S
ol (lay participation) & HA&ste AYUnh v=APAAAE FAAPEA
Aol A =Rle] FojE FoAGYY I S77F vk= B ETFRE o] FolA|
= Z1aniA g FaEAt A o] MYt vl E Abelell de #X |
L& ‘WEVLY Eout 2A Frlol= AMMS UEE F238 FA(Justice
is too important of a concern to be left solely in the hands of lawyers)
o] A]l¥l(members of the community)E°] W AAL S A A
o7F Add vk AU o= Hmolge UygE SAASE v

W% 559 Y egalitarian), WFH 4B Aol & dgch A2 %
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Pt Ao ALS ol wapabd, W= APHE st ustice in
the United States is flat'@tal, =¥ Holk ul=re] APHE x| ko] &
=l Pzl tha 23 ¢ A5 U Thomas Friedman
ol A& The World is Flat: A Brief History of the Twenty First
Centuryoll A el £).

AR Ak A I8 HH HEATE W] o] HEAAS
A BUS B FolA ARbEAbE G

= =
= =
®, SnleA FEEel And £ Qt FRALdE BT F U5

EIE

ol
by
_\7‘_1‘
s

M. O=0ME =7 &2 & (Non-Arrest Trial Principle)ol &&=

=317
b e weh ol Mol Ul Flarresd S FAglo] 1
9, 7 amesde] el AT e ARsel A5

5]

A3 (citation) -, AR EFA AT Avl(release through own
recognizance) == HAS Fall ol FolUth webs it g2
TE/d A AP UT o= v B 7HA 84R AWE  dsyth
AR, AR (AN R tide] ofd ueHEe A
HAZx 37 Lol A F25 9 (guilty plea), 72 B8 3 A (plea bargain), &=
kA A FH brief tria) &2 FZAFPUTE o] F|aiQle] & (arrest) 4 F &
23 A A(without unnecessary delay)flo] &34l &3/ %!
Uth gkl o] @Al A ARQte]l FAHA A W, F5 s

gstal o7l 9ol A
A, dFEY a8 didwsE #-d ARES 7 3 (misdemeanor) 24,

=
T2 (arrest) 21 F A& A3 (citations), A5 ™ = (summons) 5]

s

m&%

1%
il
o
8

og
=22

i
R
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o
W
—~ O

YT ol d Mk vt
Utk S MY, RASS 9508 F fle 45 Adatas, 7
(detention) &} atell A &3o] = 7HsAdo] 71Ut

< (serious offenses)®] 7d-F-oll= ¥ajlo] FqHGA L= FREA}
AYAGAA F5& 1 gFd wol iUy LaFave, Scott &
Israel®] "FA2EH o WEw vgah 22 A7) syt

(1) 3)3919] BAFHY(posting of cash), (2) RARZFHY HATHA
(professional bondsperson) Z45-E]2] BA] K ZA (secured bond) T4, (3) =

non-serious offenses)AFeHS &

AEA Mz A MHk(release on personal recognizance), (4) E34]A|

AT gadMzARE Au (AFHHEFA ‘unsecured personal bond), (5)

= H H =
e A 205 A (3119 gilHE WA F3Agh, (6) B 24
TUF (Lt oz BT 10%)E Y AL S4A gz
Ak o]k tjobd 2AE-2 7 F(misdemeanor) 5 F 3 (felony) AFSk

A gl FRA EE FRAAAYLANA TR AnE AF

th A8 yuEse FHHAS FAtAdME BHABZEA M free on

N. oj=ZollM 2M2 sHA Az|(Constitutional Right)2l71?

oAy MAAY ARxe w2 ‘yriel HAF(excessive bail) S &
TstAY, Ao Hes
unusual) FE& HAetA HIF L Furh vmAdH g B dH
% 2

A et ohvieba ALY sl Tk ol 7
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R @, Qi v)uelel WalE wel Hed Best grke dvldy

o). A gk Arvkge] 5 uQEe BA ylx] BAje) 9o g Ay
o} A& FHA3 7E HE e sSd dEds U
Aot oJgle] FEHE oS 24

olglal 3yth RAL g (risk management) 7]
Hol7| & gt mlarell A BA o] & ¥w AW AMrE thad Z2EY

=2 754, () AR g EAY
9 (protection of the community), (3) 542 A%, (4) 3aLcle]l 54 (5)
W sl zpe] ebd(safety of the victim). H#S HAF7fo] RS ekt
of SleA vlarele] A Ags we gyt BAS 381wA
A BA o] Frtaly] wiiEl Awke opguth RAFIEAA ] glofA] 2}
#(financial resources)< LHARFE] sttt ERFUT BASH S
gol e A= o8t =9 AT e & e E F deH ol ¥l
AUtk okstd, Wl FFEgoEN FFe HaAo 52 A&

H
eha ol ABAbE BAL BHY 5 AUk

i
ol
&

sl

V. 2 2(Concluding Thoughts)

T7kek A e AREY] 284, A5 $AEHAE M B 54 -
AE FH] FAMHAAES G A "k AFHo e Bstal v 3
APPEAA S warolghe vetel] Al uidA s Al £gEe] gkom wa
ZUE ke AXE Az Qrd By AAe] wde] A8y, A=
TS 9 F gl Zolth v dAH o2 nl=ro] FARAHAA =
F3) 7158 gon grom Z sjMo] Bax ofdt Aotk

ok
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FWA g FRld i o]y vy s dF e Mgl uel
g8 AAZA, v FAAPEAA = s EFEA FAE Sk
olFE AA L= I AdF SHE0l e IUIME EdHeR Vs d
A9 o= 7hsstr] olgvh 58] Rtk AT (rule of law)Eh=
AAA FA BelM = o, v=e] AV e r 75 aA = v
SAANAE HA =oE i Qs FATL B TR @ vgte] oabet
w3}, 919 57H4 H3(national commitment), O}U}E FolRuL,
ojwl =7l (national character)olegl & 4= &= Aol 2d 2

TEALR, aypHola AT %*}*}‘ﬂiﬂﬁ](ﬁ’d?é arrest®]
I gdes FAA, AHrEa s
2, 77k 23, AEHAs aude P & sk, e SA

2] (national consensus)& WFY 3 ATHS Y@ o2 o]Fo]d Flo|t)

AE EFe)E sl a5

r
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of & 2

I. EAA7]

=
THE FEE FEEY
Aom o] P2 YPARA
bz 1990 4€ 104 }i 7l sd 78 1092 HEE A
A 9D A Ao Bk A5 F (International Convention on Civil
and Political Rights) #14% A28 x “HZ o] do5 W BE AL
e wel FH7F d5E WA R A S des 7RIY
A AR FHFAS vl 78R de 2 gAskal kD

rlo

D 5443 -4 AAE ZA A= o] HaL gtk oA FHRFALR]
A S 53 WAl diSFHo] o] YAE AFE Aolgtal olFsle AE 3
o} oA Detlef Krauss, Der Grundsatz der Unschuldsvermutung im Strafverfahren,
in: Miiller-Dietz, Heinz(Hrsg.), Strafrechtsdogmatik und Kriminalpolitik, Koln u.a.,
1971, 154%. AAo] FHRFALZ ] GARAFY 2ETRE Fste w7blA g
omE 7pxlvtaL olgslr| e gl AR AdT R 0}01]/\1‘3} FHFALH o] o
sk o] ehdgh FAAEE grE £ gled el giEHAY AdFY shelA e
W] FAME s gl Agste] T84S ZIdsI7E AH7] wiolets Aol
a8y o5 FRFAYR ] 17894 8¢ 26Y A APAA A9ZA “EE AL
< HAARE Mg f7Ae FHE FET’ L 8 Aol 3 AR BEE T
ATHL o]fsh= Ao] URbA el
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AR o= g fElvel Aol FHFAYR ] WA HoR It
el o olmXA FAYPH MIAS AAstL 7] wizel o
FAraEH O Aol R ol Yo FHolM =
AA Ay 2eRE FHRFAA ] ou g A g9S THA L 3l
B, ol We7HA| 1 ZEo] mAEAE E
sto] EWgxgomA AW A2Ix A4t ALAHNE BT F 3]
wolth olgt #Hste] 53 eyt AR AN A=
ok nkm QA& F-HFg A3k Aol
A BAARANEA L B
gzt e 483 TN
FeEjvet dY A27E A4 FHFALR Y FHAES FGA] Al
ARt =AI7]AL dom YA
HFEn| e FaAds BE(=
ol FAsAl slMERE gaglvte] R FAH] At Ak
a8y $Evete] 43 A= HE k= dl4A(contra legem)S
sate] FHFHLA ] AEUAE FAEAE g oAl Al 7] SfA] 7]
I QdTh 2 oolfrE, k] MAF I JIAEE olfE TAaTF A7IE
L Aol A 22 2] F74
o] AAHLHH o}z F2AVARE AAT § & AEZ WHHPYs}
A 42 @A 2 O A9 gt FYAEd daiM e oS
o gk FEHFAol A o dhrhe w=eA #EA witoltkd) Ty

oleF P A M olslo] FARY BAART FHFAAHL

|

T>
op
)
N
)
)
N
Lo,
DO
H
offl
e
ot
Sl
re
=
oo
o
ol

vy

%

2) @A 1990.11.19. 90%17H48; 1992.1.28. 91§1H11; 1992.4.14. 90§ 7182; 1992.4.14. 90w}
82, 1994.4.28. 933IM}26; 1995.7.21. 92@wH44; 1997.5.29. %63 7HT; 1997.6.26. 67t
8:9-10(H ), 1998.2.27. 96wk 79; 1998.12.24. 9431 1H46; 2003.11.27. 20021 #}193

3) s, FHAFAY] I A e AL, Aed W 319345(83-84%), A
Soighal Wkl g4y 1990, 15657



ol2ufurAel WA e AAF AP AR @ Yk F, A
GAagHe AR solg sl WABd a Ay
A AL KA FR)IA FUe) SEAE, e BHent
oA} FHw FAFoloF Bl BewAE Wiel Ausiel o
B 2AF4999 4 N8e 529 2u otk 9H 45499
o AaHolm AHA WA AHRA BPEFALH] BEH L, P&
Ak elol2 welok Stk PAAT EHsn 9 Rt
PAFAAANE S AN PS4 HEEE g a2 neof &
A ol%E BEgel glo} welHel B TAAGROmE
BERa. ool of BAL AW A2x AP BAH FAUE, A
WARANT} FAFAAAR B, FAFHANY $A, FAh 94
golgke] olgupuy, Seibet AR B4 BS FRA - AAHOR

&
aefatel deksfol ot o] gk Al Ao A Flste] of7|M = vt
w18l 5D, <=l

AE F, FHF3AH5 QU745
2

)
o
X

=

[_ﬁ

e

N

N

o

:?é
ol

ol

kl

30,

rlr

B o

W

o

o2l

(o,

o

o
N

I. +2uet g dee FHFHLH B3 o)

o

Selue ARATIN FHFAAHE ARPEoR B4 Yk

i

1) BA SN E QY AR AT AR o] A% AEALL AVY 5
EAe B RAFAAHC] Auae TAY EACE olssts el Atk
Ad) RS, TR, NFATAGA, AT0E, HFASARS, 1981 9, 1155 A
Bo, 0] E, 1545 AGE, PR, DEEWAL 1997, 2675 AAE, Paba
B, GAZRA, 1175, S, PAFAANS 1 FH0 ARt GAARE A
S ARd 9Fom oldsh: A= Utk Ay WL, FAaFIA AU,
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=
% FAWY FAFALN, AATEY ARALZA THAFHAN, G4}
AR BolA S FA9 22N FAFUHOE rold Eovt

1. SHYA 22 FHaZ

SAMY Fgo A FHAFALHL dFAA] 2AE Aot AR
FAlol ‘gte]ld o4lo] ¢1& A E'(beyond resonable doubt)e] ¢ Al
ojgh= YT Aol I AFHFY] Aot v FHFHLH o]
JsAAe] A T Ao #ek A olgt= HolA didixe A

AA ewuep F2FAd Az Ik #
in dubio pro reodl] &g et FAE o] HElE FHFAEARH A
o] Felol= osfstar Ut
AL S st geH 9 o
AsE FAslor st SAAEE Bt A7 ofds] FeH 2]
= 799+ in dubio pro reo®] YA wEhA ¥ A
HAS Aasfol drh= Aoltkd o] gk olsao] wa

D)
N
N
ot

aethetal ik wAleke =i 1996, 222%; ANAF FALASW, AA 29 wal
2002, 138%; olAld, @AtagH, A6%, wdAL 102?3E 455, 729 F4, 169 11
3, DA ATAL 1989, 149%, 3 ARARALE AW A7 A4 FHEE R
Aoz o3l E, FAEAle] A A& Aulshs Y2 oldEr = gl o)
A 2003.11.27. 2002391193, 1992.1.28, 91w 11; 1995.7.21. 9281 w}144; sk A A
Iare FHFAY LolxdY At FHFA] dA olgte= MdES AL Q)
om FHFHAL TJJZWM; Tg3le] FH|= gl dE B9, dA
2003.11.27. 200231 m}F1930) 4= FAYH Y FHFAHAS EL84 Edsa Tk
5) gAY 5L FrAEW T 2112 d AEAL 1997, 570-571%; o) A1A), <o) A 108%.
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307 - vlmele] @A o] AFHATALD THFZUH o
RE Pl AFFHoR g uelw JFeEny PR 99
FAAA(AINE APl FHae] AT Fol BFE FAFHANS
2 ooldd 72 S Qom9 MATEUSY BN 2 e o
oA-saele] U RANFAS] HAE THEHAHNA] A5
Aoz olsfeha ek
ae} BEeAe] 43S TAFAH W] EPAAE A
FAZAAZ] B oA WMFEHATE AFAINE gk o] AgH
e, BAFAAH L FHH odol FAFHARAY A2 Foe 2
o)A Y Mol A3 Bolole F & vk e ot A4
6) A, FALEN 1 5725 ol A, el A, 145 ES, o) =, U7 484
9] 321 FA, F4 Zié*}/\i‘ﬂ”(lﬂ) A3, 5*?#}‘3” P73k, 1999, 825
7) A, GAASY 1, 573%.
8) oA, ekol A, 104%.
9) i}%ﬁ 9] 3¢1 &A, ko A, 82%.
10) A5<%, 9| =&, 147%,
11) A&, ko] &) 137%
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kel A AL Auste AwdzA Ao 74 AAE Agtae d
g2 A&k A AfrE Al ngstye dWg 53 52
F4e] dHoz Qo] A ARE 2SS dHoR F R
2 TEE deHor & olefef W

ARl FAol wrbsste] FAakade] HASs 24T 4 stk JIAH =
Bl @ete] HFof pHo Rt ARG ook g FEHFAL B T4
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Untersuchungshaft und der Grundsatz der
Unschuldsvermutung

Lee, Jin-Kuk*

In der vorliegenden Arbeit versucht der Verfasser, die normative
Aussage der in Art 27. Abs. 4 ausdriicklich vorgesehenen
Unschuldsvermutung im Zusammenhang mit der Untersuchungshaft zu
verdeutlichen. Uber den wesentlichen Sachgehalt der Unschuldsver-
mutung in der koreanischen wie auch auslidndischen Lehren besteht
keine Einigkeit, wie es Roxin angemerkt hat. Die Arbeit geht von der
Unschuldsvermutung aus, dass sie einerseits ein subjektives Rechts des
einzelnen ist, andererseits sich als Versonderung des Rechtsstaats-
prinzips in das Gebot eines fairen Verfahrens einordnen ldsst. Der
Verfasser  spricht  jedoch  gegen die  Anwendbarkeit  der
Unschuldvermutung auf die Zwangsmassnahme im Ermittlungsma-
ssnahme, wogegen die Schrifttum und Rechtsprechung einheilig aus der
Unschuldvermutung ein  Ausnahmebleiben der Untersuchungshaft
ableiten. Da aber sich die Unschuldsvermutung fiir die Rechtsfertigung
einer Zwangsmassnahme keine exakte Kriterien lieferen lésst, ist sie
nicht die Zwangsmassnahme anzuwenden. Gegen den Versuch, in dem
durch die Unschuldsvermutung die Moglichkeit und Zuldssigkeit

strafprozessualer ~ Zwangseingriffe  begrenzt, eingewendet werden,

* Wissenschaftlicher Referent am Korean Institute of Criminal Justice Policy. Dr. iur.



60 FAMA AT A6A A4S(TH A4S, 2005 - AL F)
Untersuchungshaft bleibt Untersuchungshaft und wird nicht zur Strafe

oder strafdhnlichen Sanktion, die Unschuldsvermutung iiberhaupt

verbietet.

Keywords: Unschuldsvermutung, Untersuchungshaft
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23) Proposal for a Council framework decision on certain procedural rights in criminal
proceedings throughout the FEuropean Union(2004.4.28 COM(2004) 328 final).
http://europa.ew.int/comm/justice_home/fsj/criminal/procedural/fsj_criminal_procedural
_enhtm.
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A =
B AALS A T-91(2001). 2000 Aol A Ej AL
A EBH2003). “I] o AFAlEel oA QAR D wrojE el Wl AL
HAT, A205.
2874 - AN (2000). o137t o] F A, SA|AL
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o5 ol th&(2001). “FAFAret Q@R w3k A’ e e
=24, A194.
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ol JAAFHE 9fsh P4 At 43 A2HQ004). FAAEH
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7 431, 2004,04,22F7Fs 0}, & 493, 2005,07,12
Morris, J. (1991). Pride Against Prejudice. London: The Women's Press.
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http://europa.eu.int/comm/justice_home/fsj/criminal/procedural/fsj_criminal
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A Study on Conditions of and Promotion Plans for
Human Rights of Women with Disabilities

Lee, Eun Mi Han, Sang Hoon™ Kim, Ji Hye***

Women with disabilities who are under double discrimination and
oppression due to the attributes of gender and disability have been
out of social attention. Moreover as a suspect in criminal proceedings,
the issues and conditions of human rights of women with disabilities
have not been investigated. This study has twofold purposes. First of
all, it aims at finding out the experience of human rights violation
under the criminal proceedings of women with disabilities and
providing suggestions to promote the rights of women with disabilities
in criminal proceedings. The results of in-depth interviews of 24
women with disabilities in prisons and detention house nationwide as
follows.

Firstly, it showed that the lack of understanding and knowledge of
the criminal investigators regarding disabilities.

Secondly, the investigators showed lack of consideration and
attitudes of despising women which resulted psychological withdrawal

of the women with disabilities.

" Lecturer, Dep. of Social Welfare, Korea Cyber University
™ Assistant Professor, College of Law, Yonsei University
" Research Fellow, Institute of Social Welfare at Seoul National University
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Thirdly, women with disabilities were provided hardly enough help
to understand the law language and questions from the investigators
which are in general difficult to understand.

Fourthly, although women with disabilities regardless of the types of
disability have experienced difficulties in communication with
investigators due to their disabilities, there were not enough help to
promote the communication.

Fifthly, in spite of the needs of medical treatment of women with
disabilities, very limited range of help were provided.

Sixthly, the poor conditions of investigation settings appeared to
make the physical health of women with disabilities worse.

Seventhly, women with not severe disabilities were suffering more
difficulties due to their invisibility of disabilities.

Lastly, women with disabilities participated in this study showed low
level of consciousness of their rights so that they have not been able
to practice their rights in criminal proceedings.

With these results, we present a few suggestions to improve the
human rights of women with disabilities in criminal proceedings.
Firstly, consciousness raising educations are required to improve the
understanding of the investigators and investigation authorities.
Secondly, the current criminal procedure law needs to be revised in
terms of illegal arrest, voluntary attendance to the police station,
protocol writings etc. Also the adjudgment division and public
defender system should be changed to properly meet the needs of

women with disabilities in suspect. Thirdly, a number of new system
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should be introduced in order to promote the human rights of women
with disabilities in suspect. 'Specific attention duty' should be imposed
to the investigation authority and assurance of permitting accompany
of a person in trust with the suspect in order to assist to make a
statement. Fourth, the detention house and prison facilities should be
improved which often peril women with disabilities in poor health

condition.

Keywords: women with disabilities as a suspect, double
discrimination, qualitative in-depth interview, human
rights, promotion plans for human rights
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Zoll tigk 4% =ool a3 3 o AME& A §le Ze] obdzt, 2t

S A7e & Gzl Waoly] o], & meux e W ol
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29 AnEA P WHIZA e daHE Ao ot 77

AP AR B3 ogea o) mEQ R Al 45 4
A AEEA e A 20w En ww a8 s 2
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wpA 27t EaHel 44 WaAAt A A9 W gA, A
14 “Absre] AAel dstel Beld 43U AR FRS AT o

olg g Aol diSste], AHE Adsks Wate EAHS o X

3) “AExHwF AuLS B A7 1.9%, A7 1.8%, A 37%, ojdo] A*
3 0.7%2A vlg Axsity 23, FAPEa A FEEHs ddlolde] AX 9 BE
kol 2002, FAFA A, 1929,

4) AP oleke &ole -8 W ohd®E vk AdA %}‘jr. ‘Zy Huton FUYE 7He
she 9 Aol Ehjr?i S oke 8-S sk WA= Iy A 305
o w Azt Ak 2099 1L # 303Z 2«] 53 5ol 3
o 28 YAANE ofYx, R oy d, YESE ofyHA, A E 2
7] e g9 2 HHE I8 AP olstn A —’F 18 Aolt}. See infra.

5) th¥ 1990.2.13, 89%1406.

6) FaliAtet daflel Fojdnte o= F3, Pulo] ATl E e, AitE o
Aensfdds A &= AHEZE aAelh A e o Mg AHET}
FAE AHZE infra note 10.

7) FUolls AEEA @ B AgddE Adaor svhe ¥ afdE B
stag ko] AU Erhs FA tiaiAs 200509124 A&FA R A
Hho) b shA| “OL“‘JJEE} P Fole 7 WH” Mz FEZRO Aite] FH o€
(marital exemption)& FA|SFAY W3 vz o9} gk thsirE SANFORD
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8) David, P. Bryden, Forum on the Law of Rape: Redefining Rape, 3 BUFF. CRIM. L.
R. 317 (2000).
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11) Z25 H7HR 23] AL G, 2002, 63-4%.

12) JF. FOURNEL, TRAITE DE L’ADULTERE CONSIDERE DANS L'ORDRE
JUDICIAIRE 84 (I778), 225 vl7kl2, 2AA, 498,

13) AL FA A9 W B0 PR AN g TR ‘LA
dulEA A F Qe :L*] Zugk 23A” il 2003.9.26. A3 200354606, ©]7] Wi
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a8 e EAC|E st &, IRl A BE 24IE tEA
A ThdskE Me 7RI ol& Q1zFe] WHolgta H-231 Nomosthil
st A, “FHo WAL Physiso] 1, AeFH’S Nomos©]th."19)
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EQhe $7 98 AL 8A gtk wE, o AN A7 FA"
8 }m kg Al & slolck o= RE oA, A, o), Az,
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AR g A Bk ol4o
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A AR oFF T8 SN AT 4] FALA APy o

19) James Q. Whitman, Law and the Pre-Modern Mind, 44 TA. L. E. 205, 208 (1991).
20) F=279] o}r](Anomie) ©]&-2 Nomos 7t §le FHE v s},

21) James Q. Whitman, supra notel, at 210.

22) Id
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60) David P. Bryden, supra note 8, at 318.

61) &, AAA, 16194,

62) See, e.g, “[The consent given by prosecutrix may be implied as well as expressed,
and the defendant would be justified in assuming the existence of such consent if
the conduct of the prosecutrix toward him at the time of the occurrence was of
such a nature as to create in his mind the honest and reasonable belief that she
had consented by yielding her will freely to the commission of the act” Christina
M. Tchen, supra note 26, at 1523-24.
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64) Christina M. Tchen, supra note 26, at 1519.
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72) 2% negligent rapedl Wal A= see generall Bryden, supra note, at pp. 32-4.

73) OSHU RESSLE, NDERSTANDIN RIMINA A 144 (3d ed. 2001).

74) See id. at 145.

75) @R ALl digt S Aoy nort glve WA g FALEIS strict
liability crimesg}al 3+t
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77) JOSHUA DRESSLER, supra note 73, at 144.
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78) 312 SE2d 470 (N.C. 1984).
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80) David P. Bryden, supra note, at 351.
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Rape, 75 IN.L. E. 599, 604-5 (1991).

82) Id. at 609.
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How to Define a Crime of Rape: the Meaning of Consent

Kim, Hee-Kyoon*

It is generally agreed that a crime of forcible rape has been clearly
defined and rapists have been, accordingly, punished without great
difficulty. A rape is a well-known crime, in a certain sense. Several
factors, such as threat, violence, sexual intercourse, and lack of
consent, which should be proved by the prosecution in order to
convict a defendant of rape seemed to be fairly clear.

However, the lack of consent requirement leads us to think about,
basically, how to understand a crime of forcible rape. For example, if
the victim has consented to have a sex with the defendant, does it
negate the essential element distinguishing rape from non-criminal
sexual intercourse?

The French philosophers in the age of Enlightenment thought that
rape was a crime against the victim’s free will. Thus, they said that,
in a situation where the victim’s free will was unsteady, there was no
need to talk about the criminality of that sort of sexual intercourse.
However, as is deeply argued in this article, rape is a crime of
violence rather than a crime of sex. Whenever a violator uses force

by means of having a sex with a victim, we should conclude that a

* Professor of Law, Sungshin Women's University, Ph.D. in Law.



132 FAAAAT A6 Ads(FA AG4S, 2005 A23F)

crime has occurred. Whether the victim has consented or not to that
accident is not a critical factor in establishing all the elements of
criminal rape. At the very most, it can be used by the defendant as
an affirmative defense.

Recently, there are a lot of arguments among practitioners and
commentators supporting the victims’ right to accuse rapists regardless
of their sexual behavior. Some reformers even insist on striking out
the lack of consent requirement in the definition of forcible rape. I
believe that we also need to focus on violence committed to female
victims. By doing so, we can effectively punish and ward off the

so-called willy-nilly rapes.

Keywords: rape, enlightenment, mens rea, statutory rape, negligent
rape, acquaintance rape, sexual autonomy, consent.
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The Currents Cases about the Blood Sampling without Warrant
or Consent in the United States, Germany, Japan and Korea

Park, Kang-Woo*

The aim of this article is to review some criminal cases and
provisions about the blood sampling without warrant of the judge or
consent of the defendant in the various countries such as the United
States, Germany and Japan. Today many criminal cases was under
controversy whether or not to admit the legality of the blood sampling
without warrant or consent.

The Exclusive Rule in criminal procedure asks not to admit the
illegally obtained evidences whatever the evidences are statements or
non-statements(things). But in practice there are occurring many
criminal cases in which the police should obtain blood sample quickly
from the defendant to examine his drunkeness in the crimes or
accidents. In these cases there is no sufficient time to get the warrant
from the judge, or it is impossible to get the consent of the defendant
because he is often under unconsciousness. So several cases in the
above countries admit the legality of the blood sample if there was

the urgent necessities to extract the blood from the defendant and if

* Professor of Law, Chungbuk National University, Ph.D. in Law.
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the procedure of the blood sampling was conducted by the medical
doctor.

Recently, the supreme court of Korea admitted the legality of the
blood sample which was obtained for care by the nurse in the
hospital and then was handed over to the police by his request. In
this case the right of the defendant to control the use of his blood
information was infringed, so the court should not recognize the
legality of the blood sample. Of course, the right of the victims to
ask for just punishment and the interest of the public are important
factors for admitting the legality. But the right to control acquisition
and use of information over his or her blood, urine, hair, and DNA is
the fundamental rights which are provided in the Constitution. and the
right should not be disregarded or ignored. So by comparing the two
opposite rights and interests the court should admit legality of the
evidences from the compulsory investigation such as blood sample,

hair and DNA etc.

Keywords: blood sample, Exclusive Rule, illegally obtained
evidence, the right to control over the acquisition and
the use of his or her blood
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DNAHoE o= £¢ 2 BAPA] B3 AT

T
- 0= S Z=2] DNAH|O[EH[O|AA X ZAEH Sl HEE S22Z -

I.4 &

Ao wa Al Qlold Fad 549 shbw 4 et 2A7)H
ool we sty FA9 Y A8 B 4 A, oled ARe o
¥ THEA wAIYe] WA A A5 FA o] AFAH) 02

H 220 Suat )z A 5 0634 $49 $ARRE 2
zowy dze Suss gxud Feze] sAsEe] Wsh(GAle] A
23 5o Adnse Aol 584 4 29T FFHow Fu
QolAe] Lol FeSE wuay] 98 S Swold dd 7]

1) James F. Van Orden, "Recent Develpoment : DNA databases and Discarded Provate
Information : Your License, Registraion and Intimate Bodily Details, Please”, North
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d
b 58 O A (%I, polymorphous), S8 (THFE, consistency)
= WAEoE % AEEs 2= DNA typlng 8% FA7IHo = A <
A 71ssk7] A Bagk dAzzo] Jnt. olefgk Azl = &
A AR FEI AR @%*]*?ﬂ(iﬁéﬁﬂf Bt 5)9 gr Tk
QAL AT B E&A AREFA Al (fingerprint indexing system) 9
F03 g x2A% AR (fingerprint database) FHE7F Q3 HoH & 4
9l%o] DNA typingel loIA%E 5 2tg9] dlolelwo] x5t A AA 2w <
Atk =, Wz

_/,E
w3 DNA typing A+#9] dlo]guo]~3}= DNA typingo] &-&7]3]
q

7
we Zey wAL AEE 5o 49 AdHoR AEgel Be ww, o
ATl Sk SAD] ofels] $I4S QW AAE £ 2
Aael fEF Aastel 4 5 Arks A, £ A9 WA @)

AL 58 HF e Eiﬂrx—icﬂ Foo] H £ Jdrkd olld wiA I}
vl mass screening(DNA dragnet; §2H14 tiAtel g DNA
typing)o] =9 FARAFOA AR ol FofA= AN 1 =Y F8
gol A7lE L gl

olol wket FAl w=, G, 5L %‘«—L‘%Q 7k A1 DNAH| O] E] H|©]
27F JAIstel 37 =}, SR domd A i =Tt o] F
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Carolina Journal of Law & Technology 6, Spring. 2005, p. 346.

2) Edward Connors, et. al, "Convicted by Juries, Exonerated by Science : Case
Studies in the Use of DNA Evidence to establish Innocence after Trial”, U.S.
Department of Justice, National Institute of Justice, 1996. June.

3) AR, DNA EholB(Hg: AAtista EAABTAT2, 1996), 1479 o] 3.

4) 199733 20019 EUE FHEg] w2t o]248} cross border cirme°] e T34 uj
A & fstel 3d=We] DNAUo|HMol~ 53 3 MEYASE Ag vt
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AT gt} B BRANE 2 =97 WAlse] =7k AmEo] 199
A BeAE R el 1 wge] A H1 1994 R el 7
Adues AAFA9987 A v 2D T o ARRT 2ol
717 B ke AES vk , 2005Ke] A% Aere] AEH 9

24t DNAHoEo]20] £8) o] whE Zefolmal 5 A 7)E
A Aajoliel @A ARAow Holguolxste] tlamH el W, DNA
BANE) AR A7), dolEe] A FselR W A u A
A ol g e Aol AzlE ¢ vk olthe

olatol M gtolAe] DNAB|OlE Mo~ £9 2 7 oAz

FAR RS AR BAYED ] UG Foll hate] ok e A
& FHoR Avne, wE 5 43 B WAE ke vE 53
200411 #S1% D

I. vZ 5 Z+=¢] DNAH o|EH oA HA AE
1. ojedel 2l 2t o DNAO| O|E{H| o] A HA|
=t o] DNAHo]E o] 2 Aullo A w]eluAl=(FBD ] 3

7], 83 CODIS(combined DNA indexing system) % Z} 4 3o A
+&5 = dolguolArt =d, 1988 WA Yol:E T2 Al 5070

9lth. Chritopher H. Asplen & Smith Alling Lane, "International perspectives on
forensic DNA databases”, Forensic Science International 146S, 2004, p. 119.

5) 2003 A&A7, HEH, 316W.

6) MRS, “DNAT — & ~X— 2 b iV 2 JUIRIR I B2 28084 375, 2006, 71H
LIF.
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F7F oldk YeEjol ARt 5 521#<¢]l DNAU|o|EHo]~5 &3t 3l
o R PAA S A9l U x| Zk5=9] DNAF o Ho] = FBI
CODIS9H= HIE =3} 5o, 4% 2 HMo] 7hsatA HoldekD
FHx 99 veolgHolae il FH4 FHAHAAS dFoE 63
ot Ak grjEo] 2005 1€ dA|, AHAAES Astalx 38T
BE THFAHconvicted felons)E o= DNA profiles A=3}shaL,
#2AY THAAE e R st e
™, T 37H—Zr‘?}°] ”014 Aow §AsI 9k ] volrp 84 HF

ZHAE A3 E Aol 9 4y
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=
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WA= E DNA AES AFshn 4
el ALNH@ AARANAE AFADE Hgahe
FREgel ostel A A% ek

A wQwe] CODISS TABH % #el QugAIsh 2 7o) DNAT
o\E o] =M A Thate] AHLES k10

7} ojedgtel CODIS % DNA H|O[E|H|o] A A
1) CODIS(combined DNA index system)
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7 WAHEE, “DNAT—ZX—2 %5 CHRBGEHABIOREE, L2EEmE H8E 65,
2005, 178-179K.

8) James F. Van Orden, op. cit., pp.347-348.

9) Hek AL the DNA Fingerprint, Unsolved Crime and Innocence Protection Act®
2004 1149 29 FRIEFA 2A62% = 7HAE S TE USA TODAY, 12/8/2004 -z,

10) Pl 2 Zbo] DNAoJE wlo]~ AU A #¢ Br}h A W82 Lous ]
Palmer, Jr., Encyclopedia of DNA and the United States Criminal Justice System
(North Carolina : Mcfarland Company Inc., 2003) Z=.
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Aol =FHAL 1994d AvkapdolA] 7 Fo] dlolEHo]AE A U
EF3E2 FHeHA 719 RFLP¥2o] obd  STR(short tandem

repeat) 2 212) 7|uko 2 shHA HumvWA, D3S1358, D5S818 5 = 13

11)

12)

RFLP(A gt &2\t A) W2 9] DNA typingell= A S5 (multi locus) ¥
T2 (single locus)®] 27F47F e 71840 dele sded], WA Adas
o ¢Jsle] DNAS AR st ALREE Adtas R0 wel 943 dr)udsA
2 HHsH)E HHo)AY-VNTRs-o|g} sth7l o] FAR 1, A7[ujdEAe] wHE3
Foll wEl Zb Ao @7t dEinh o2/ d¥skE DNAE A7|gE el 935t
o AsHE dolFH By Arnit} ols& ko Apo|7t A HH Exbwgel upet HE
o] o]FofAa thA WAHRAEE AX HH3E DNAS MEvirigoez HeAzl $
AR A7 EEA 9 277 ElE WA EALAH T ' S I AR BRI
. XAEAd oste] Setaoe] Jhedt nfmEel e vl =Rl A HE

g ol5lo] RFLP4ol DNA typingelth. B3 St ggigasl Aol 171
BF 2 wANA Fol ASEE G Fuel mE FRom vegHe AtE 5
A sheol g AE R Bom BEgIRAe] BH(IAoE e 4%}
2AAgte] o] Aela thpe] WIERGS wmgons A Wse] ofeln o)
o) shaolAde AgTon BAN AFel WA, thrclel BEAE F% BEA

Stk @A B@T A9 RELPY &

AYE )% o= A& 5T F Ade FHol
A2 T AF fole AREEA @ glom, mlsoA o] Fo1x]= DNA typing 9]
N%7F G HA e RFLPE 19921 W= NRC(National Research Council of the
National Academy of Science)-1X.14% % A& 333 vl 9l Predictions of
The Research and Development Working Group, The Future of Forensic DNA
tetsting, National Institute of Justice, D.O.J, November. 2000, pp. 8-19; Paul C.
Giannelli & Edward J. Imwinkelried, Scientific Evidence Vol. 2, 3rd edt.(Charotteville,
V.A:: Lexis Law Publishing, 1999), p. 14, Norah Rudin & Keith Inman, An
Introduction to Forensic DNA Analysis 2nd edt.(N.Y.: CRC press, 2002), p. 21, M.
Krawczak & J. Schmidtke, DNA Fingerprinting 2nd edt.(Oxford, UK.: Bios Scientific
Publishers, 1998), pp.20-21; 7@, “DNABUEIC HBIR, L2BEGtE AT 15, 199,
1-8%1; [ HFE “DNAM & M AGRS", B2eB8mt, 545% 245, 1992, 13-221.

STR(short random repeat)®2]-> G7|uGA ol w2 DNA 29| Z7]7} RFLPY2
59 Al AH(VNTRs)oll Hlsto] A& (9HEg 714 9] Ao|7} 277hpol i 188 o
AR TR AEerEggto]l = ppl) As FErhs oA Aelrt e
71840 £ 7oy 32 RELPYA 3 Fdsith. STREA S DNA S35 (35A)7]
HPCRHY) 2J5te] DNA AZS tFo 2 SEske] A&z, Agu]go] A-dsin
A7) @ vE, S AZ AR BAo] rhee A Folr 7]Ee] RFLPYW
2] VNTRs®| ¥HEE$17F 30bpB o)A diFda 7} $3 kb BXol o]2d,
FH e HHFAATE EASE, 7190 Yt o]E& BF AEE FE gla
AT FE AA, & 8 e Eo7bE 22 dEGAARE sk th wepa] 2
Hog JAFAA - FAA A5 Qs Aok 2ev STREAS HA 3, 471014
Hdl 3099704 E3ste] VNTRsollA e} 22 A7 sidse o] ok Mark
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7HA 9] STRAAAE HFEo2 o dloJewe]=g 1dkste] 1998 10
dHE FBUF o2 98t Sith

CODIS= #3284 MAAZTE Agd DNA S WAl &
HE A g3 WAL 5 AldudAbA el AFAe] 315 5o RN

ok AES AT ARE FAAEE, 4 AY ARV AS5E
22 (crime Lab)ollA] A% DNA typing A&5%5 LDIS(local DNA
index system)ol] Q#Es}a, o] FAFo| F3ste] SDIS(state DNA
index system)ollA #&3lal, o]E FBIZ} #2d= NDIS(national DNA
index system)el &%, #elstal JATHINDISOl= 5071 9ol = nj=r& ¢
dEgs 3 vE AAE v, ok&2 CODIS e A5+ ofEt
DNATt|o]E{ #|o] =9} &A3HAl A Felon Index("Hz A ¢192) Forensic
Index(W]AAFA  2lel~) Population index(QMoz  Ag]d  dukele]
DNA typing A2 2 5% DNA type®] L&A= Y 7hsAdnld B
T AT HsA FEhe] 3FEoE ERE o], A=
@ Aol HHAEE 79 DNA type A& WA} Qlelzef mAAA ¢l
gz o] zpgel Bl als}o] %1_]04’?*3 Q1 gk F, dA A T E}F/} NS
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2) <A DNAH o] ] ul o] 2~(CODIS) 3 Al

#1e] CODISE the Violent Crime Contorl and Law Enforcement

Benecke, "DNA Typing in forensic medicine and in criminal investigations: a current
survey”, Naturwissenschaftten 84, 1997, pp.182-183;, Paul C. Giannelli & Edawrd ]
Imwinkelried, op. cit., p.22.

13) Lisa Scriner Lewis, "the Role Genetic Information Plays in the the Criminal Justice
System”, Arizona Law Review 47, Summer. 2005, pp. 526-527; #<d £ 721 &4,
AR (A& B, 2001), 183-1934.
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Act(1968)5 AR 19949 DNA Identification Actell ©]3te] A= et
Z7lel= 2] DNAHo|HHo]~E EFstetal ol Fdst] HE A
A FsEt e AR S Ede] 123 CODISe #eEE 9 9l FBIVY
A3 ARlFEA ToENE DNA MES 3, ARsshAe Forh 1
Y 1996 the Anti Terrorism and Effective Death Penalty Act 2
20006 DNA Analysis Backlog Elimination Act 59 93 7148 AXWH
A @A FBIZF A4 SAAEYE vk HARE 73 Ao Alu=s
of A= AY B3 32 (probation), 7H] % (parole), 2715 AW (supervised
release)® At ToEFH DNA A&ES 4, £48te] AR3E F Q=

Aghs oA Hloh

oj2]gk CODIS #& AW E(o]sh v DNAﬂlOIEMlOléH*)% gl
A A28 A136% olstell Aol A= 2 ES TfEA S

7}) DNA A& 3

njelu DNAH o H o] A& DNA AZFZ A< "é%, A=A

A3te] &5 DNA typing A7E CODISOﬂ L ala gl

A FHUEAZE DNA AZET8= ARE doele 19 olste] 4
ot 109kee] olste] WEPoR ﬂﬂéé}&% sA, BE AR
Tl distels Ry A 5o dAxzdo® DNA AEe] AEd
oate Ao gtAste] A o3 4 %—E}E% gHez du g

14) U.S. code title 42. Public Health and Welfare, Chap. 136. Violent Crime Control and
Law Enforcement.
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L) DNAtEelgfuo] 2 A ref o] g el ¥, DNA A&9] A+
CODIS?| #tg+= @ WHATA & Hds HAoz 3 449
enforcement identification), @ E} W&ol 2ol we} 25377
B e "ol oste] N7 AAE A, © v
sl 2ok B9, @ AFEAZAY DNA typing £4]7]&0
N N B EAAY] FA%ES A8 Zag Ae(drt o
= AR = A9sta HskE DNA typing AHRYS 37
AthE FHEAHS st vy =3 CODISO 55H ARE A
T Sl Aol ofste] fEdAo]l HAWE A5, FBI= 54 ozt
o] ARE A8t
DNA typing &&5= AZ2 AlAx2 o] 5
o] AsA = & e, AFAoRes dAZ A3V T2 &
SHTaL gt obgY AWMHES DNAAEZS] ¢ 4714 529 A&}
Aol AEe FHEES S48k Sl
Ok & AES o] 854 e HolAebd ok Fejuh el o
gk EAo] 7HedrtE W8] A Beo2H, ARt 4
5 8ol 7hsd oA7F glar gk oA AdwE vkel o] DNA typing
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2) DNA AZ9] AHA7], &85 ARFd 3 ASAE 5

Wx DNA Ao R4 Badse] D 4434 F vt § i

15) John Cronan, "the Next Frontier of Law Enforcement : a Proposal for Complete
DNA Databanks”, American Journal of Criminal Law 28, 2000, p.132.

16) WIATEE, KB B 2DNAT— & ~— 2kl & ELRTHT, B2B8m% 58 35,
2005, 99-100H.
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of FHHAY Bodd 5o AN AEe]l AHH= 7+
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FAFATY)H @ ATARANN AFo] AAHE FIAEAFD o2
gEg 5 geh v 0 e F OHARATE) FE0 A9
=, Fol Aol F, AT EUelF(ch, ), 3, okg st ol st
ot ALA M AZAAEG ), HAULFA QATNIDL
Hapa Qdeh. Faz, APLEIIEY A9E ALE BE JAEAR
BE AZS ARIES dglo), 1973 14S Fal fHARAL @

o2 DNA MEFel 47 #dAste], dlojewo]xsly= ARE
DNA & FHARE 93 JA &2 /A7 EF2(non coding region
%= intron)ol] A E S AU EANA L vHAIR B2 F

oz JrAsHA @il @A AQIAEER A FEHES

=
oM, FAHRE T ot Fel UE FE/FsA Uske] 44

RSP CRE dRFAE TAA B3] EE F de EAHo]
2144 4 9ok

TS DNA typingol €85 A& 45, 297 71 &8% A& B
s BAA st =], Aol e e 7o AexE O A
= #H7I8HA AE

D
A RADI k= Aolth. Q1ie] 44, FBI}
o weh ARAY T g HeBL, B4
oo Rk B, A

& Fol, Al AT Aol sk gk olel wstel, WAE FA4N

17) Efamsg, 101A.

18) 18y #<%, non coding region F-ollA = FAARIE 352 4 Atk TAA 7 7)
9lth. David Kaya, "Commentary: Two Fallacies about DNA Data Banks for Law
Enforcement”, Brooklyn Law Review 67, 2001, p.187.
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A4 SAAR dHEe &8s dE < d82 9%
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FEHE AHEH DNA AEF9 AFAANHY 4 5U(
=

)
QL
=
%0,
rlr
poy
o
fr
Lot
ro
i)
=
£

[e]
T A AXAAEE A%, ZHA(EAEH . o

HE g SHF o Fete] HAL ddAbe]l WEdl AR AEAHE S

19) National Academy of Science®] 47olth 1LAFE, HifRam L, 1025 #40).
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FHgeh, ddd=(d24 o2 4d oo AAgo] 14" HHAR 3
SA4E A= ddew st 7Ie ®FHY A sstel A 5 o
o] 7Pt dHH s FHAHTES 5‘43}1 A

dlo|Ejuo] =2tz o] AtAleh v 2}
o Hget= 52 5~20d Fol A8E AAlehs Wi e ~Ego}l &
2| skA] gkom ¥ejzte] 9= eAEol Y maEks Fo| R
2 8 B7|aA T wet A8E AAlskal )l

U2 DNA typinge 913 AE9] Aejeh #dsto], e ~Eg]o} d
nh, 2914 5ol ARE RBEY] Mg, 5d, HEdE S DNA
typing & AMZS #H7)8EE dFa 9lr)20

do& 1994 Criminal Justice and Public Order ActE <A = 199%4d
H-E] DNAH o] E#]o] ~(NDNAD, national DNA database) S tHZ‘J‘F/‘}Oﬂ
gga e A=, 27l AE st Az Foxpe] Aol
o] Fatel, 7148 Aols 59 flol= M "ol ¢t DNA
AES AHE & da, o B4 FH3A9 4 f-ol= HolEH)
o] A5 & AAEtESE skt 18t 2001 the Criminal Justice
and Police Actell ¢Jate] &7]4 9 FHAHo| o]Folxl Ffoe & A
T7F AAE7] 3 FAEES o] o] FojA i, vl 2003 Criminal
Justice Billell ¢Jsto] Fzol Jsto] Axd defAzRE Fo flo]k Al
S 5T 5 JEF NSk ok, e Ag ulo]guo] 23}
Aol 2faEe] Ado] MuE 4 9= WA (recordable offence)hH
Mo FRE A ¥ Tt FA 0 48E AER HEFES

S o, A A HFo

hyA

-{o

o

oz o

o
by

£
N
Aul
o
o ol
=
Hl
=2
=
o
Ol
Q.
ox
ofl
ol
ol

20) Chritopher H. Asplen & Smith Alling Lane, op. cit., pp.120-121.
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database custodian
(year of introduction)

samples stored and entry criteria

removal periods

anonymization
requirements

U.K(1995)

Forensic Science

DNA profiles and reference samples of
- suspects

anonymous storage of
reference sample and

Service, .| - convicted offenders acquitted suspects DNA profiles.
central database lab in only X
S - unknown samples for any recordable separate register for
Birmingham
offense personal records
Germany(1998)
DNA profiles only of open storage of DNA
- suspects routine case controls | profiles together with
Bundeskriminalamt(BK | ~ convicted offenders for samples to be personal data.

A), Wiesbaden

- unknown samples

for serious crimes with one year
imprisonment or more, sexual abuse and
other serious crimes, after court order

removed every 5~10
years(juvenile/adult
offenders)

typing of anonymized
personal and crime scene
samples in police and
university laboratories

Netherland(1997)

Netherlands Forensic
Institute, Rijswijk

DNA profiles only of

- convicted offenders

- unknown samples

with consent only, without consent only
serious crimes with 8 years
imprisonment or more after court order.
no sample in case of confession

offenders: after 30
years
samples: after 18
years

anonymous storage of
DNA profiles only,
separate register for
personal records(crime
samples can be stored)

Austria(1997)

Central DNA Typing
Laboratory, Institute of
Legal Medicine,

DNA profiles and DNA reference
samples of:

- suspects

- convicted offenders

- unknown samples

acquitted suspects
only

anonymous storage of
reference samples and
DNA profiles.
separate register for

Innsbruck for crimes against life & health, sexual personal records outside
abuse, robbery, theft, arson, blackmail, the central DNA lab.
drug-related and other serious crimes
a law from June 1998 allows the creation of a database in cases of sexual abuse and

France (samples are to be) obtained by consent, or from clearly identified biological material

removed. database is to be operated by the Police Nationale and the Gendarmerie.

* PM. Schneider & P.D. Martin, "Criminal DNA databases : the European situation”,
Forensic Science International 2001. pp.234-2360114] 23, <183}

4 9, Ve 3 AT WARE Avw, Sedo] 199832 Zg

27k 1908(Fhl T ob47kA DNAWOlEfHlo] 28 £gaka 9iX
gth), L2Egolrt 1997d, w9 =7) 19979, 2~912~7F 1998\l 22}

21) 599 A% DNA 7AW (DNA Identiatsfeststellungsgezetz)oll ¢)&te] DNAH| o] €] H]
o|28l7} T &Y vk Fahhfs, “DNAEIE & Wl E CoChE” QYRR H79%
8%, 2003, 142H.
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U2 DNA typmg"l I 75@ Bl ®z|5Atel] g0l AR 17

H
o7 OJ*J.E]IL 2tk DNA typing A2 4-S AuHH FHl5d ﬁOH%OJ
L1597 7156k, & 5356719 Aol s la HFEH &
oA B A7 26%%, A1 24.0%, FAF] 79%, W= 74%
A% 42% W3k 06%, %k 2 3 04%, 71E 29.0%
oje} o] WAl SlojA A Fdiel 4 DNA typing®] 2l
AT} B HuAdL: RS 53 TATHE AFFAR PAH
A% DNA typing®l 2154l digk 344 #7b7F A2 dvkal shch
T8t A2 DNAHo|E o]0 =] tjste] ojugh §Jdlr}?
o] 9, ob4 DNAHo|HMeo|~7t =) - #4945 A= ¢k L
oLt TﬁlSLﬂ 129 AR HaAqdAEs s B3 IRzt
GOHBID2HODTEETE], & WIS
FAk QlojA Ego] dadt HES 3 DNAUoHHo|~E xet
= 1121870 =3] 2](G8)= DNA
TAY FH, AHE, AA Pl #d TS S s gl
)

A3F vh QE, olF EUE FHISD 59 G8ALY - v RAsE ole

T

l
T
L
|
ol

AR AuE AT Aoz RES D, A

22) IPVFER2 - 7 - ITHSERAR65550H, “EolA S vz Aele 49 MCTI118
DNA Y 7AAge g A Qe o|BFow AT ztu FAZ AAUHE 1
7S F58 Aol 9ste] B o R AT + e PR sttt dAdE
T ‘E} a9 79 ZWMMI Hstol= 1 $o] BEr]ee e sl
Aﬂiﬂl s ALE X THHEte] 2lFs] HESLooF QAR of&e ol FAE
sto] ALggE o] dgHTia g 9 J&%e st
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%= 'DNAFFROM@ LA IS 2 G8EAI, & 33}
DNAtE|o]E w0} 2~9] D g Aol thato] o133 nl 9lrh2d)

3 DNAH|o|EHlo] 29 A welat WA|slo] obA, o]o] tjgt 7]
Z Ao dstom FpITd 69 ARHe Fo=Z DNA do]oEf# o]
of #g HAL7FE o (DNAMT — 2~— 2Bl ¥ 2 faks &af) 7 N = A
=, 017149 = AnE wgor ARITI 89 BMRALEHGH
NARSGUERIBURBINS Al et 99 HE Aldatal Qlrk(d agh A%
AbaRE L 8 DNAKIES Rl A Asta 9loh.

IR N BB 25155 DNAMUGEERITUR B <] 7H§.’LE Ay EH o
2 HA DNAY 7155 <17+e] DNAWl 542919 471w
d RHE3lFY EAATEY] R ToR xuoh D3S1358, VWA,
THO1, MCT118, TROX & & 11719 S4FH&91E A43F 24 DNA
g 7Z2oRRE FAARI} £oE FES AQdy Tl Aedad =
Ao Zuk AMSIES AMEEA S WAH R A FAsa

ol DNAY 7152 @ FJAasst @ Fias, @ WA 5 &
T | HEo® A=, BAH B A AN BRER A%
B ASFALA T (ol et ARG T ool wE i § AT
718 5)7F dAelAA AFHIT DNA AE 2 Hddd FFAZ, HA}
A 59 AZo dgte] DNA #4& AAsta 1 AnEg 428 Al
HH AN AFEs sta HHFAAHS A
dlo]go] 225 9f Hlarste] XA 55 SASESE shaL Qlrt.

dlo]gulo] ~3tE DNAE 7|29 2ka| 9} 1%6}04*1% 3] &) 242} 572 9]
A5, Jejare] Apgely 71e B ool gl woll, fFAtRe] A4

23) s DNABUEIROIG I A T, AK174 115 250, http://www.npa.go.jp/seisaku
/kansh1k1/Ma1nhtm, A Bk GRAHAXISN =3 o) Hare] Fk A A
Yo thetels dRojg AR A8E Fuslr] vFgt) httpl//www.npa.gojp/
sosikihanzai/kokusaisousa/kokusail/transg8recj.htm.

I e sl
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B} Bao] dazde] glojxl mol, WAL
=¥ mol= Z2 HolHuo] Az EH

= FAsIT gty ol Feojat So] WA 7|2L AbA
el

DNA typing& 1% MEe] AW R AREA Aol thate] £t

oA e, 9A A
& FRITE 692 DNAHoE Mol 2o #8 AE7}s] oo M= o] FAol
tstel, sl RE dofArh A Zntem dojEuojxel il
DNAY 7]5& S53tes & Zlo] ofyet 94 5 WA uet A
S atelxl g Asts dlolEulo] 28 sk HolA Lol DNAW|C]
Hullo] 2= 7]1E FARe] UEAste] sidstal, dlo]E o] 27| 52
AAeh drdste] HAPRR TG Jrel dE AFYTAE FE3] oA
AT AR TA7A st e Zed ol glvka A st A
FHAAGA wE 7= o gt thetel= FH AE7F dasta
Ao ARFA Aol dis] WHFALe] 285 e DNA Algo] &

A=
go] fFtolal 7]E FARAFA DNA typing —‘?@,01 TaY So=
\J

. DNAH olEHo| A~ #H

t}g- o2 DNAH o EHol 2~ £9] £33 #AS A e
2 gty g 9 dEoA i o} HlolE
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A gln 8 g Y S 2 9% F oy
g AT A2 2004d IPREEA] B AL Qed

AE S FHo8 AEsteE g}

WS Ha AET T HALS A AR AAste] s A AA
St o] AM7ITE T Ro o] AW DNAU o] B Ho] =¥l wz}
) = o)lE |

24) United States v. Kincade, 379 F.3d 813(9th Cir. 2004).
25) mAYAY A A4% "The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures, shall not be
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& 9] (individual suspicion)®} 37 F7Folvt A3t o]fr(probable cause)
£ A= il dgole Beta o] #37F g ALY A= A
17 Fort AA A geol= DNA typings #13 dqME AES 7%
Q3 AL B3t S T4 (right against unreasonable search

and seizure)3t T {HkA I} FAl AlAe] $HA 2 Lol A] ]

5 (special need test)Zh= 715
& 59, Az 9sto] BEHAFERA, e 5o AAT HHOZ o
O [e]

2o]z xFgEPEo| thEojzl AReto| A2 m|ed

& BH0g olFolAi AR} SFUES A% PE Fol AtE
A5 B4 slol i HAFHG SFEEA Jstel obrlE & Y AP
Adelgelehs HHo] SIAw Algke] Aol 1 FH A (primary

violated, and no Warrants shall issue, but upon probable cause, supported by Oath
or affirmation, and particularly describing the place to be searched, and the persons
or things to be seized.; .

26) olgle st HaAdo fidte ddrleS AAY Y(exemped areas) o= EF/]“’W
TAA S, WA, T Ak 5o IubA Ao} A EA o] 2ALEEO
ol AAH ] Sheh 1A, DNAT — & ~N—2 & ¢ B KB AM 0% *Z%ﬁff‘%
MdE 9584% 6+, 2006, 187 1F10).

27) City of Indianapolis v. Edomond, 531 U.S. 32(2000).
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Au)
rlr
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>
o
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N
o
o
rlr
o
2
X
>

purpose)°o] SFEHIIAH F

H
3 AEA STHE YEeAs AALLA TRAANL U 3 §

foz AT vk ik ke, FHYAoIA Alolel Ya SfRAAL
2] B A ES CFRIAE Bel At Hole] e Hu
@rke Bo] QAT ol ot M BHolx B X1l

2Ae ofthAr} S g Al Qov ol Tz

Aol AR o] FYRE Holsta 9

i
ol
o o UM

i)

LA SAAE g

o
=

R

)
thal sbA A, o] E4} special need tests= AASA AFHEoR AEH
Atk YFE AAEE vk ook &, 583 d 8 A(special need)o] & &
EEEs HAYEA 9, YA AU #y 5 UE H5He] 239

# FH 5420 AR T 54 f5te] o)FolAE G o]t
1

zeoluA] 5 Al oloute] MugHe Ba 5

ox ¥ H» m N
%0,
)

olejo] Wit $AF B¢
= o] v el Qgolen A
213, DNABo| o] 2o gl A1E A9} @

Ed3d %R*é o] ¥AE 4 AE7F? 1993 State v. Olivas AF el 429
ANEF diwido] DNAHOJE o] AZ 93t MEAE] Ao B3}

Wl o 6%l o] ol del thE FHaY AWAR A7
W, Ze4 g9l 49 30%014e] el q MA@l

o, 2
am
o ™
20
ofN

%0,
o

DNAS A7} #317bs38ka AbAo| DNA typing AF=7F dlo]EjH]o] o) &
28 Ao AAE T 17 diE F due dE 50, ¥
HFAL Qe At ARl B H4d T]ojsitiE HdA 5
Ak derds 94, DNAGolgHo|ae] galos aAdd o7F it
s dEe HH AN EAS HEFAe FeAA 5 deAs S

28) Ferguson v. City of Charleston, 532 U.S. 67(2001).
29) State v. Olivas, 856 P.2d 1076(Wash. 1993).
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Aol EAo] Ad=d &4A A7K% City of Indianapolis v. Edomond A} 2]
o e] vk ol2] gk dke] ta offro] AV1E & vkl stk
39 United States v. Reynard AFAo|A =30 State v. Olivas AR}
TARSHA, S e oo RFFAE BAS "M g i
Hael EHo e A8d = dtkal shHA DNATo|H o]~ Wed]
HEAFAE obd =2 qfRe] HolEHo] 5ol o5k WA ool 3

B3k At H 9 ¢ Edomond ¥ Ferguson AFAS <183}
o] AF7L BRodEAd oate] o] FolAUigtE 1 HFAH v
FBI7} ©dshe, DNAF|olE o]~ o] Aol o 4 gLkl
e R ALE e, 7ael vk Ao T4 HAE HEHE
Aboll thEo] ofitE A FelA 5Es FaAs A4 5 A

o7 Fesiih

) A A Akl o]d 7 E(the totality of the circumstances test)

S day 7|Fo] o #ek QdE A9 HAA e HE'E &
8, 74 A4z deE AAs7|= gt} United States v. Knight ARz
HMEZ fHRde] e § naad 73t
ato] WA A oE HEHP Yol tigk AR Dkl A
gk ko] o] Foxd ARbel A, H oA
Ue A= dRE ARl A Fofl g Ab

al
2E QRRE AT 5 JuP 53 BEBde 49, HEBRHR

’

=2
X
w
)
=)
(o]
ol
=
it
o,
rlo
o
o,
o

30) United States v. Reynard, 220 F.Supp.2d 1142(S.D.Cal. 2002).

31) United States v. Kincade, 345 F.3d 1095, 2003 U.S. App. LEXIS 20123(9th Cir. Cal,
2003).

32) United States v. Knight, 534 U.S. 112(2001).
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o] zt= At 7w o] Y&E o A WHHZRE O AGAE RS
e 54 2 44 ol I HIAFAR 53 v A A
dukele] W&ol Hlsto] 433 = d 8
et ek ofr(probable cause)B Ut} B ¢ FORLE Fitairial
stol, 9 derds o= Add vk gl

Kincade Abz1e] #4412 9 Knight AR1S AE3IHA +4 A4z

M2 & o) (individual suspicion)®} A 3F o] f(probable cause) Fi 43

Hwarrant)2] W= 2743 A d529 3e] A (reasonableness) S

83t 9+l Edomond AF12F 2ol WHYE 9] T2 A4S 93 5

B3k doAo] AoE Aol Radd 5 AT WAASE vE A

Arklo] Hlate] A AFE Zete e AAE T4 A4zl ofst

of B3 H Fefo]a} ARof Ao} ro] O]-Er°1 Xt osto] gr
1o

H= w7HA el
Hlaste] $-912 A= woll= 4 A4
ot ate] fAeS 97]8kal Kincade AF

AA) Aol Abstol A 1]

£
ot
ol
o
i)
K
o -101'
B
N
X
P
Y
©

BN
=
S
=
QL
rlr
o
I

i
il

_‘

%0

N

7S oz Adsiginh
Kincade AF1 24 A2 DNAG| o] g #jo] 2 D

o] Aol WMHFA & HAYS HHoR AL SR U
o7F Rl 7hedl dstolxl sk S dASHHEARE BE

A= dukle] Blgto] JE}O]HV\] HIHA7E Algkd o ke HellA
Faehs g Holl A o7t gl

ot

2) A Aellel digt AE

DNA AZA4H (58] dflZ)ol sutets AA4 Hajel d-sho],

33) WAHALE W2 —CJ
A7 ;q% 3 AT Td3 A} ;ﬂ]/\]El Hl gl Rlse V. Oregon 59 F3d
1556(9th Cir., 199%).
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Kincade AF vl SA4AAS FAAES FHe17] 93t AT A ol A 2

AAH e ALY ojld AgREolt 94, 1ES FusA 2o
W, QAR FOAE AUT 4 b dwdel Aele FelA Fo4

=
& 24 2avha Beln ek
3) DNAMZ o] A 5A 8 Eite Zeoa) Aabsdel da A%

obge] % ##lE DNA typingtl 2853 STR7IWO] thate] A4gsl
AAEA AFslEA], B AlEHE STRFE SAARE J3 9K
-8 junk DNA(ntron) & ©]& Fa] SrEs AR o
A

S
A AN XH‘LS:E 20001 DNA 7H4*H(DNA Identiatsfest-
stellungsgezetz)ol tH3h ARA ZefojuA] HafjolF-of dddste] dAeddd
Hh Qitkd) & %24101]*1% DNAd|e]ElHo] o] &85 = 2t 9] 470
DNA & fFHARZE Z3E o)A F2 HAEJRES ddeR o=
1745 o, gel Ailel #1444, 44, 29
T 94 LIRS AFHoR FE8 Aol 2753 ¥, DNAH ]
Elio] 27} WEA] Ao Hasojolst Ao dlig e st
AL ofyetal sto] d oz A8

2
o
2
3
H
i)
o

>
ol
ox
o
¢

34) DNAHo]E o]~ #HHAME = oA T DNA typingAl AZA3 FAoNA 244
a7 A" Al o] fAkek #dk-S & ub Qlth Shelton v. Grudmanson, 934
F.Supp. 1048, 1050-51(W.D. Wis. 1996).

35) BVerfGE 103, 21, Beschluss der 3. Kammer des Zweiten Sents vom 14. Dezember
2000.
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DNA typingdl] 8% ¢ wE HZo] FgrlsAo thetols &
3 Eg AlgAdel EAE & gla 7hes] A
Auel &g, A3l TN, FHA, FATA A B }

H EAlE okdete AolA, @AY WA FE&ALNE i At
w247k opdeha Bl
SAll, ZAl4 DNA AZA3 2
ol wE z7loleo] o] shobS F3f Jﬂﬁ%TA YA 7S dnat
T UThE ARS|Ynke] o] o] ofge] G E At gk A, A

Kincade AbAd] #|171¥ A# Qo= wjodwtaly =4 A14x4e H5
B39 ¢z ujodi & 4 A5RTe 1}7]3%5‘474 Ed9] g o
5 AFGAHEEA 53 dds o] A=

n A A A14FE 29 equal protection of laws TFAEL

= L) DNAH o] o] ~0] AtgAls WdateS &4 SAMHZ 73
KX

S48 WA AXH 490 DNA B9 AZS Aaws A4S 5w
930 ST 24 5 ok 2 olid el EAS 27

|
A= dE 59 TA8 AR 55 &3 5AAF(race)oly A(sex)ol

36) mAWEY =4 A14% T+ nor deny to any person within its jurisdiction the equal
protection of the laws.; .
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Agso] oAzl s Bol FYsia B AEA A7 glojol
S, o7 HelBulo]sske] el EAUAYIE VFow 8
53, DNAOlElMo] 28 F3] susle gauzd fa oAz 3
AN Aol o] 584, HERT 5 4% AAAT] FEY Frigo
2e] 444 el olojo] 237 olF Fa ur} EHHow Fud &
Qlrhe el 3 BEREAH Slul olviehn Berg,

L RIS EARE A 2lu2H

nAgAY £ AS5EEW Al A BEe W&o FeE WA &S
dgE BAsta g, DNA AMEAZ] g Zart 5 Agldd dg
Hslo] sFsh=x o FrF FAE F vk v, AR AT o)
g8 o 7HA Y A& (testimony)oll =3H3ktE Hof 439 DNA A& %
%Z 717} obd ¥ W<%Z 7 (physical evidence)?] £A S zH= v Ao

A % felel Yol e BASA Sk Bol dudolthi

=
=
=
=

cf. 2FHEBA A FAujoiF

A AMFA e Fesheld) DNAF|oEuo] 2ol Alaolde] f3 o

37) Lisa Schriner Lewis, op. cit., pp. 530-532; Bankers Life & Cas. Co. v. Crenshaw,
48 U.S. 71, 81(1983).

38) mANHAY $4 A5% Tnor shall be compelled in any criminal case to be a
witness against himself--; .

39) Schmeber v. California, 384 U.S. 757, 761(1966).

40) Veronica Valdivieso, "DNA Warrants : A Panacea for Old, Cold Rape Cases?”, Geo.
L.J. 90, 2002, p. 1042-1043; Shaffer v. Saffle, 148 F.3d 1180(10th Cir. 1988); Boling
v. Romer, 101 F. 3d 1136(10th Cir. 1996).

41) v A3 article I section 10. "No State shall -+ pass any Bill of Attainder, ex
post facto Law -+ .
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o
i

A BolAE DNA A% A3S FAstEetE ol Walze 44
W AA 5 S BelE dE Aoz ARAREA) $4 25

i Mol 2FARFALA e e & & ¢rkn AT

d
e

32
>

V. @39 (AR ARS £7 L el
HEGH, o dF AE

A 2 DNAHolE o] ~9] a], &9

=]
T =
o] "WojA Fakdl wh gtk 71 o] % 20061 %

1. lo|E{Hlo]A3te] W& : jMHE S

&=o] DNAd OB #o]2 ke dlolEwo]xst qidizz I
2 ogsh Al A 9 E9, AE 3 A, o 3 R, A0 R A

N N
4 elm W, R} SUNEOR EAY Az ¥ AbE

42) THeE Jones v. Murray, 962 F.2d 302(4th Cir, 1992)¢l 4+ DNA AlZA| o] 74Awk
59 213 25" Aols AFHETALH fujE 4 kil FAIE v QT
43) NH2, FAAAAAAR BeA2E 249 FF, 2004, 11, 19,



192 FAAAAT A6 Ads(FA AG4S, 2005 A23F)

zo2, A5zo4 WA 9 239 WA, AFYSARINHR Az WA
Al2zel sigsks WPt P lerRaeldnRuEANAR B4
sha rHWE 3 SAEHAA ).
oheel, 9 WAYACE ANAE SN AR Bt #
ﬂgz@% we $Y2znEe] DNA 4EAAE A0 B, 759
solgel tfste] MBS B GAe wiel DNA 4Z

2 AAY 5 AES I ATHAAA KA 4HFR),

o3l
o
i3
411
Aa

2. Hlo|E{Hlo]A3tE FEo| 22|

DNA®|o]Ejtlo] 2t 7] F@Ao] Bt Aash o164 2 8 aA@ g
a2 pRAL SE4d B8 ARE gAYl Fox ¥ WA

O:

X Rt 5= AEAHAGo] 7247 #el, 98t EE Fgsal DNAH]
olg o] ~9] ##E], 4, E=7|He XA DNA typingol ##3t 24 3

o

gl SOl tiE FeAdE $9 AR FAAAARAYEE =

Fol sl AAFEES T ek

ot

W

3. HlolEfHloj A3t j&AtR I MZEe| 2|, J[E

DNAHolE o] 28] AR3} tPgAn(e]E FAAEAgne Fehi
Ao $e fAAGRA FHE A A, {AH L] A
FAYBE AR PIA ALHES GAISa, DNA typing] B
H3 o Fo 4B Aol tistel 14
oA Sug Aol 9t FaAe] BAAA) AAglel AvlsE

=
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The Study on Introduction of DNA Databases and Related

Legislative System in Korea
- Concentrating on the DNA Databases Legislative System DNA of
United States, Other Countries and Examination of Related Cases -

Kwon, Chang-Kook*

There is positive view point about DNA databases; it is said that
DNA database is effective mean to solve violent cirmes or sex crimes
which have high rate of recidivism generally and motive less crime in
that case, criminals usually select victims or targets indiscriminatively,
with no aims. over there, it is a useful investigative method to solve
cold cases(unsolved criminal cases), to prevent crimes.

In fact, there were many cases of DNA dragnet(DNA mass-
screening) in police investigation in Korea, too. so in this reason and
social need for effective law enforcement, the introduction of DNA
databases & legislative system has been proposed in Korea from early
1990s.

Now, DNA databases have been operated as criminal investigative
method in United Staes(CODIS, combined DNA index system), United
Kingdom(NDNAD), Germany, other many countries. in Korea, there
was a attempt to introduce DNA databases in 1994 by national police

agency and prosecutorial office. and in 2005, new legislative system

* Full-time Lecturer, Dept. of Public Administration & Law, Junju Univ.
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of DNA databases has been introduced by cooperation of the national
police agency & prosecutorial office, again.

In relation to DNA databases & legislation, many problems are
proposed like this; (D wrongful invasion of privacy in relation with
genetic  information of individuals, (@ unjustice discriminative
restriction by country with DNA information etc. and so in details,
there are much of debate about kinds of databased crimes, criminals,
time to sampling DNA, method of sampling, possibility of deletion of
databased information, managing of DNA samples, and so on.

In this study, in relation with the introduction of DNA databases in
korea, it is a main object to analyzed Korean DNA databases &
legislative system and proposed appropriate model of DNA databases
in korea, comparing with United States, and the other country's

examples, related law cases.

Keywords: DNA typing, DNA databases, privacy
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I. A4 FA4AES A AdA S

AJEUIAZolets &&= 22l d 8 F(online Journalism), AFo]H A
Je] F(cyber Journalism), HA€Ade]F(digital Journalism), Q1EUYlyr2
(Internet News) 9 &olot EAjEo] AR UtEd) o]e]gk &o] &5
AL 7MY AR Eto]l AR dide oy ARE
gk - Tl - dEdithes Flolvhd ey oY FARREe R SIEUE
o] A5 Wes] Werle ofgoh vut g UldEolg IH e A&

ofm=Al 1 oo HdE 4 AS Aotk AHUS ol ThA] el
AtolBlE 3t T3t E&E 0] AMEH = &l &AM, inter®t Networke] /g
= AAAS AEAR MulagS stuE A4 A7 HELA, HES
A5 YES A(network of network)e]the) 18] AEo|gk AFAF E

= ARALS} pAY FERY okl ARBFOIE, AME EA

s

3) S84, “AHARY] AARE A AW, ASZTA A4 A2s, A2FALI,
2004/°1%, 6.

4) &34, “LHAALYFH FaIYTelY R, Ale|HAFU AT R EH AT,
Arol WA FU Aol A 8t3]) 2001, 1824,

5) WAoo RE ARG E 23 HE, TAS GG SAol A3 HE, FIAY ]
kgl #e HE, VA #3 HE AAIAY SolA e AnpR s %
& HE, AAARTTES AT AT 59 ARl B3 HE, FR AR
A3 HE, AREANY o]l&&7 % ARRF To| B3 WE FEy Hrdr|Ey
FAAA oA IHlolgtE ol & AREET

6) 1996 64 11Y9 W= Aged AAwolol F72]7¢] ACLU v. Reno#HZ A ¢l
HulS o] o] Aostal glrh w3t m=ro] 19961 FAIES sec 230(H)(1) %A
YIS 7EHow YEYAY YEYAZGL FErKThe term ‘Internet’ means
the international computer network of both Federal and non-Federal interoperable
packet switched data networks).
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Zepelol ] AFE 7S AASAL AAROR A AN - el
= QH97t sRatn B EAE s edel B
AAA R A} = - 2] B AAksl] AE - 3 - 94 5o W)

2 RESE AHUAIED} Stk me, A, AR LdAleER

9) 274 i m2ZH, AV ESEAAAHE
A3 HWE) A22(A) A2z - AbE - AT FAE AZAF F Y A2F2(F019]
o)) A1zl ok WEATE AF SPAY HE HIoR sk QIEHY AlolE
E 9udity. AJENAAREA) A8 FYAIAZA APz YU B (chosun.
com), Z12tkA(joins.com), Fo}5t(donga.com), 1€ U&7 #l(hani.cokr), 3F=istA
(hankooki.com), 7 &Ali-(khan.cokr), =% X (kukminilbo.cokr), 3Y X (munhwa.
cokr), AAYH(segye.com), LA F(naeil.com), A&4l5(seoul.cokr), L7 A A%
(mk.cokr), MU%Fd|o](moneytoday.cokr), A&7 AAE-(sedaily.com), ™EZ(clubmet
ro.cokr), XA (e-focus.cokr), LI o] fAFgh XHEAF] FEFHQ Xkl
T, AGAE, AukEtAlE, ZA, A, WS ol of7]e] EekEoha Er

10) A, HEA o2 E2AE AT~ (yonhapnews.cokr), A 2 (newsis.com), S1E]H
AE 0 2= Qnlo] {2 (ohmynews.com), Z# A ¢Hpressian.com), E=7]8]5F 2= (dkbnews.
com), B o]Z 72 (breaknews.com), W59 4 |(voiceofpeople.org), = HAi(inde
pendent.co.kr), ©]EFZUl(etimesnet.com), 722N 0] (newsnjoy.co.kr), #o]H o=tk
Z(liveis.com), AW AlE(ngotimes.net), Q3] o upkorea.net), ™Y x5~ (labor
news.cokr), ¥t]o] & (mediamob.cokr), Hlo]E 2 (datanews.cokr), e 7 (ewincom.
com), T2~ (newsandnews.com), & <2 (tongilnews.com), A7](zkey. cokr), AF
ol ¥ 224(cppe.orkr), FF2ERE(newstown.cokr), 27 (newsking.cokr), Zd2
25(press25.com), | 2Fdl(bbiranet), BT (newskorea24.com), 7 2= (newsone.
cokr), 372 (ohmyincheon.net), T72=H]%21(newsvision2l.com), Fr2=voHnews
mania.cokr), 3@ ¢te}o] Z(koreanlifenet), X372 (pohangnews.cokr), HFEX A E
A (bjynews.com), Ul 247 (neo-g.com) 52 & 4 UTh

11) dZAd dlo]¥(naver.com), °F$= & ok kr.yahoo.com), 4J¥F(simmani.com), =
(hanmir.com), MSN(msn.co.kr), &4 2] X(down.clubrich.com), %3}2~(empas.com), Yl
o] E(nate.com), =¥ %] Z(dreamwiz.com), Zz]d(freechal.com), Y] % (netian.com),
goltt 7 (korea.com), ¥ 25 (hanafos.com) 5. ©3t @A) w|t)o]th-S-(daum.net)
S A w25 AL Qo
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Anes 987t A6el FA) W FL AAFES atd Aol

ghol olel metof FTh(A7).
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Apsh wael] ol Weluba 9l7] whzel AAMe] AA AAE 2EAo
2 tEn aed gHes Fd EASA ggd Az WAs /e
o AAWAAGS FUASHS ERSE 279 AnE sl RS
AEjdlabe] AABEAS o] et olaol Be wgo] @ Aolth ARAO
2 el ot s1Ee] AANe FAET BAG QoA A8yl
o A% AALEL ofwld WA o meskestel st EAAG A7
Bel7lwe] o@ Waldel AAHCE olFolAw Qi wAdn T
A YAz Fo s EH AARFA B EARAL olgal
U 9

.
% F, TP Sof olsh gL WS ALY

3971 @ed, nlaol
L} o 2

vZe| A 1984 FCCAHAMAA ofu] Az vtjole] Sy4e] 2
VHEZ Aol Zzte] WASA tate] FAAY Alxe] REAEL
9e) Agaor @ Bast 9SS AT IR b4 E <
2 olgalo] AAH NEAL b= ANEA dhale] W ey
NES] FAAY Alzsh BE BAE H8 A gk

okt Qg vlolehs Al WlAZE AA) ol G514, 19999 A
A3k AALET AR Bt 24} 1A WS o|r Az Bl
92 5o 2 Aol AAEEe] BAH J|RFelt vge] ¥
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The Law of Election of Public Officials and Internet
real-name system

Kim, Hye-Kyeong*

The election system also made change greatly owing to the
features of cyberspace. In other words, Internet-based election
activities made voters get in touch with candidates not in detour way
but directly to be different from media in the past. Existing media
generally edited and refined the information supplied by the
candidates, while the cyberspace conveyed political messages directly
to the candidates without editing process to do two way
communication in real time and to realize democratic election from
real point of view. Therefore, in the election campaign process, the
cyberspace and Internet took the lead in the election by taking
advantages of easy approach to many voters with inexpensive
expenses and no limitation on time and space. However, two way
communication of the cyberspace, no limitation on time and space,
wide scope and isochronous function, etc had affirmative effects,
while anonymous function of the cyberspace had adverse effects.
And, the revision of the Law of Election of Public Officials asked
Internet press to adopt Internet real-name system and to be punished

at violation. The paper examined not only appropriateness of the

* Senior Researcher, Korean Institute of Criminal Justice Policy, Ph.D. in Law.
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revision of the Law of Election of Public Officials but also the

introduction of Internet real-name system.

Keywords: the Law of Election of Public Officials, Internet
real-name system, Internet press, anonymous function,
cyberspace and Internet election campaign.
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. FRlABE 7S ol 83 FEAuX

7t FEXfo| HEh HA(E 2 AT AR 2E|)- MALGAIN E2 = ¢

A WMF o] 50~60%7F AW Arel o3 A 9k 2004 AAE
Mzake] 563%E AEARA 22 HAE BEM AXE F$7)
155%=2 Yebdth Fawxe AWe w3l 750%, Al 632%, =
631% & WA AMEC] EA YeEhgEd, olv AW A
E}- Al gAh FEskA Rek 9l Wzl diek Akl A wle e}

go] o, WAL 2R Ao HE&X Fahs Aol AWl FH
%ﬁola} FeE (4 24, 2005).

oje} el WFF= HodAd T AYAHRAILR(GIS)S PDAE
A AFelr) o] Alzwle] EQjEW AW Jhset How o4zt
Ag A&ASEHA steket 4+ gle Ao|ths) B ol ulste] 3o A]

=l

.

Ft

B>

6) s HEYY AATAEN S FAkL Aok DY HIPTe AN A
7] glal A BAsh WA A B AAF ARHS PAT 5 g B
U A8 ol AT WREE A2 10Y HELNEA AU AT A
Bemore mezel vl [{Hoke AUAE 71ey A o pEgu . 2w
A7 - AR Sl AAEAA A% BASH BAE ﬂ%ﬂ]o}@l WAshe Aoz 2
Ade AR F 18 ol A PR 5 Bel 45, 44 ANE AAES o

SR AAEE £9) Ao pEast 4Ed 92 998 o) A oA
NHAEL WA FnT FAY JA AR VES = AL AL S vk



248 FAAA AT A6 Ads(FA AGds, 2005 AL3F)

s
1-01'
i
i
Lo,
rH

7191 A EERle] HAE A glo] |FFIE olE
kul =

v AL A9 RIAEANES HAHD AN A ddew Ae
A ek Qlvkes v sk rulFE s A Algi7E etk
FAE AT, 2004 38-39). AR o= A FHE AddE A
Agghe] st aad e ARt RadEae] <l@oe] dad
U 29 w3 ks = gl Az dA 429 nadidrge A
ORAIZFY FRIAFE SAJAAA 2~DE FEsto] ddAte] LA FE &
QUstaL glom offte] R5olatA| 9J&S dfofels A folv 9RESH
Zel A mg Alagk fEgacte] Ao FE FRls] ko] LAl
SERIA 2SS Sgaly| % (U4, 20040 109-110)

o
i
rlo
o
Y
i
S,
N,
4
%
A=)
iEN
@
2,
X
Prl
rz
kl
il
yisd
kl
o
i
=
B
_‘

Feature Feature Identifier)E &3 = 7}7|WtA A& ‘%‘ ZQ B3Il 7o)

o B7 5 B wel¥ 5+ vk ol EUEERY 2 wbE) 2 A4

il

rN

Ab AEA] Adn] ol ¢4 %ilﬂ"] AERGPS)= o83l 7HA S 24

E FA6goltt, olsh #el YRR BARE AEAYE A AR} A
oA e AAEE § NS 2AR] ofee g olguA A 7

e ARe WA, od5e e uEa A% ZRAY WWoldn Ax
olell tal IATAES AR A Al=rE AR 247 vk ol

%101 QAN =go] dAHTt SoH(HAA, S o)A 2x).

= T Alagle R iRt FAXNH, A48 9l d3E dol &

2 g @A) ALREHEL QAN NAME Fom FTE
71»1 weksl Uz o el

—Famwzﬂw AFehs WANE AlmE S8 A0, WP BE
Al wE] Aagk ejSA A JsE AW s E Aels Tk dAo

st Al 2~do|t

oz, M
(e}
5

S0 e

rr lo

EH r\rnm
&ioo?.:\zl

¢

oft Rl
r>
Ol'i

7)

o T
e
_Sz

8)

o

i
r&é }ni_

ot Bu o> o gl fu o > afy Ok g

I T (=

L



o A3&

5]
=]

T, A7 S99 delw n
b} 2e oAolA 9

THIAHZS 7lES o] &7 A H 2 B7k A 249

S
ool M= A%

FAl
2~ A

TEgarsre] A 85 AFEE AotHFAE, 20040 17-21).

.I

-

A A E

|

A A ARG s} e Ao

A SKE & ol A
O =SAA

Ct. At

o

.
o

p—

<
1o
e]

o
ofy

oo

o

I 2&d2 4

I3

A elol vl

=
T

i, 7]

o

o

=

=

B3 QT o7 G Auel Qi WA An

=

=

7}

s

==
L

l

1:101—0]

7t o

o

u

27k Aol A<

=
2%}

ke,

o] @&l

HES

Ho.

A=

AxEst=d B

=
=

=3]
™

P
T

o Z8o] Ak (HAFAIE, 2003, 2. 10). A ¢

-

o

],

o} 2

I8

a4

)

AEE vz

[e)

=S



(T Abds, 2005 - A=)

3

FAAAAT A6 A4

250

0

3

[0)

go] 49w wAATe] FHeo] wrh W Ak JuE AT

A Mu] o) s she] dishal vk AvtE yAseeler GPSe A

HAA

-
o

PR IEET

: 7}3

| A

Z] o
b B 4

°ojaL ghel

a4

@

9 B AR SuEAY 93 Ak

o

—_—

X

)

e

=z
T

o}

BT

o)

)

T =
T
zr
o
alts =
1X_Aw X
A oy
— |
T
el x
o T
"
o
Ao
cCl
— O_E
D A
<
B o
X
X
T
<V 17
N ®
-3
J
i
~ o
® 3
<
T Ne

ojzte] Aejet Sk Ml AAl o

35

ok e
ato] A st A 553} vae] A DNA

=
719, N@7), 283

iy

ol 1

=
=

1=} [e)
CR

)

<0

bol s

o] g3

=
=

, 2e]al #e At

|

—_—

P
A

o

ERERER

tol 21 7155 Azl 74l

15

91-122). =2 ol d -5 oA (Farl)e] A2}

9E A3

Zrolu Al B

hyA

A SEAT ZAAAA SEA

[0)
-+

g v

ZALA

s Al

FARL H A RE FAAMA AbnAE A

bl Apazsfel shst

S

= 0]
,_IA]:]

@ HHF217]7]91 PDA (Personal

AFEEH

L2

Aol &8, 12 ol

p—

7he

Digital Assistant :

=
;O__”

SRR

1

A

ZAAE G50GU-lRdeEs dFEgE A4

A7) %55

|23
=]

ol
=

FAU Al A A KA

S
10

Sof Hshe

)

9) dl&



THIAH S 7|ES o] &3 FEA R 2o B3 A7 251

® AFE TdNe] FE 1 AFE TANold AFHES 0§ WA
¥ ohlel, AFES MEYAE hgon ke WAzl WY, AR
Al o) UL FAE Fgstel WP 49 A% 5 RS

HAgHo] e /= Theste] Al AEsks dde] A4S %
H(Gary Palmer, 2001). F357E] E#AL ko g &

A BE HEFA d
HAFHY Y ES 2R o}
ol AstaL 1o Aute SEY MB|AE AlwstA Ak ol#gk #H

FAH Aol = Apalo] @A Jahs Afolell AFale] 4] B #so] 7]

g % otk ol ZeolnAl BAIE oblaAT dow WAzl wasy
AAH BAZ A8 5 ok webd gom AFH TANE A 3
FE o) grure] oflel wEslol, QU= Alswe] 4gsle] gl

td
i
o2l
s
|t
o
-
i)

sta BAE 5 glolok v, vA FE WA Bu

=
ohet mE WHLA ] AFY TN 71%e 45T F Qolok Bk F
ARE TAHE BE 444 JRE o] §dtol WAFAE YT & Y=
UAE EANOE T BgS BukFaor @ AolthYF, 2005 12-16)

Fo A WEYAZ(NGN, Next Generation Network)10):= 7 ZHo]
Hof kel o] &Y T3 98 A ° Aot}

100 AAY HEYA T2Ae= A39HPSTN), oEY, ATM, FR, 449, A% Seo
Az te Bg shuel $EE or P25 Ued o 24 HolHs T
& Ao} QU2 BPHOE AT + A= AW TN MEAAES Ba,



252 FAAAAT A6 Ads (T A6ds, 2005 ALE

TR 234 FALE F3 AA oA E Hrp w2 i vt
A Aola, F7k AadA| ot Azl g F4veHCCTV) &
S wAE M gE) wE 2F 2XE JFsEA & Aol o)&

o
=
A% Qdel pash 43S AL Ao ¢

2 Aeo] AA FolE1
T AEE Alse] WAl & Alopn, w3 o] o v MAUrE
o Ao WALR HeHor AT + e ﬁolv} wAE AT
Mgl ga B3 3 oo uE 4 gls Aolth @A CCTVs
& o83 WA dEor Ny "ol xS A4 ¥ okl WA
A Jg7h FolEE § 5 HIE Hola glo] A Fieo] Hwdtu

32
A
=
S

dE 50f ofFE AN == T v Ity AR

sl Fetels e Al gl Ae
1

il
o
=
d,
S
o
=
tote
_|>L
R\
=2
N
)
2
o
o
>
H
il
QL
9
P
offt
BN
i)
>
%0,

AAE FHEE AR HlAE S S,

al
A2 AUES T 5 Ak FUAE L AEFOIR A& Uh g Ay

=

14
ot
ol
i
R
N 2
3
{ it

A 2002 @ AFHZE WL CCTVE AW 9% =@
el o 5t WF TAE] 4% sl 53, dd 3
ek 2003391 #% 2700 ol=d 1241 B5A57h A% U P2

129 dA WHEA A3 43%°] MAHAY 23 dlvhal vtk W
PERE JE - A% Ao 247 40%, 464%H Fo|E A& W Al - B3k -
12 % 31501 #adchka @k CCTVEAAE A Fols Hxay
< Arshs Age T Yv SRS EA, WEAR).

2, e Jo H KU o o
[N}
S
=
el o
W lo B 1o

2 I oft
ot
of o
E



THIAH S 7|ES o] &7 FEA R 2o u7k - 2583

5ol A]

7]

BN
Nlo

}

<©

HAY B2

ar
=

kot AparAe]7h o

P
T

1

;OE

o
1=

, W, FHeelA

4 A 7ol e

- o
T

I3}

7

it

FHIAE = A

o3}

o] wistel Fawl TEo] 4o

UFs Ao YLooh a8y s

=
=

N

of

o

of

ojn

§ 2 % glrka

|

iy
o

it

—_
o

of

b A H s FAle] 7

3
pul

o]

A

Ct. ojotehx| AH|

12 ol 2

bS]

=3 ojglofole] W3 ]
3 Felx9o] @4 A" CCTVel RFID

Ho

AAE AN A

A, 100m Aol = BaE

A
=

el
=

) A5 3E

Kk

3
3]

Fol §olAge 47 ol
wEAL el AAS

A AA
FAAE, A, S, 2l

QAL
A%
9 9
FEe

t}

] ¥



254 PAAAAT A16W A4s(FA A64E, 2005 - AEZ)

DAL olF F3, ofelsl @A AXNE RUEHAA FAF = Q)
WS ok w WA $UE A%, ool LAl wAE
SOS BIES w9, BAAES Ada Wl Ak Hed F 9l

A olel @ At A TN AU ANz At
F2 ) 9k oAy CCTVSH AeE $a) FAzE 4% 5 9

mlop B FIWHE vE] ¥AE 5 e Aotk

m

<E 2> Wz U AEFE0| lof Mol P ZaHE U HWIIHE HIY

ER4 7184 RAALE Al EH H 1
Travel document®] AR} o= | &

g |DVIATHE gz el o 4RI ABA-6 |9
A7kt 25000 7

o | SRR EYee 9=dE9 AT .
LIEENE VR JE aie 9% SENTRE maoale)| 50T A 9
BE el Ay # <14
g |BATAE AR A58 DB
. o S E 2 N2 ADF 2054 6] 01 gws
I | Bwed] 9§ 00 0 e wage| SEUNER
T ARl A% Al
e | B SRS ATE IS UR E0T A B
T o)A} | of Az] 5 s oW AREF198) ICAO EFol |49 Autogate(F-9l 4
=
=

w2+ e-Passport TS A1 FA) %"é%

A AAALR ID R A5 5 7159 AdEel 7HEY ds 4
shal e Ao, AAe

L
:‘O o
_11m
O_u |"
o
o
oo
<
o
__)‘4_141
[-'O
1>
N
i
o
-z
N

Hi dow HA mHls e R o= FUsESH 22 National
Identification Document AF32] A “HAI =4 HH < HE g 59 <tn

243} Qrele] A, WA S $AMow AR Y. 7)o 4

Selal A% A8 J)som A Tlge] FoE 4R ST



THIAH S 7lES o] &3 FEAH| 2o u7k - 255

Aolth(A 3] ¢, 2005 90-91).

33t ‘mholUele] el LA E Ade sl gloiA SlolA A
FANNS Mg vEv} ehdth 44 94 222 B 52 A
U Fe A, A5 5 ke del4E B A A4sn
Abe] sk ARE AL O 5 gk dFAT Tl a e F3lo
A FAEEA G A%, GFA4 GA Fol 2 Egol ° Aoln,

A AN BAE e HelE + S Aoluh
V Sl AE s ARA 2 BAS FEY
1. 2HE

7k 7helef =2to[H Al Esl

Lonr} §uFE s e BAste] Mozt A4 2 oo} FHe

< 7H]l bxtelAlE Hald ¢ vk vk, 2003 217-218).

fr
©
oo
rht
)
o
S
f
&
kY
o
3
>
S
o
i
cht,
2
ES
rlr
o
oo
>
o
o
=
f
>
o

A% = ;
FYOATAN FRAE AE AAYS Bl A 2RSS o A4
43 =e Begoq vk FYTTRAEE TRAL F 9440
g A%sHs AAAS WEA Fohslol sul, BA £RAL YRR



256 FAPA AT A6 Ads(FA A4S, 2005 - AL3F)

ZI5Hks Alolth dAl Ak 1~43 el she oSy &
Aol WAE k=g Hel Zi AspEHelM IHeka AeHAY Y
2004: 177-178).

A Aghakel o] ARl B didA (el ¢H ) 2
T Aol A Aos ARIF dHALL Q=A oitelth AwlES B3 4+
Al B2 ARz oo ExstA d gk iR dlo]E Ho] 2
el 2Tk FHAE S AAAR-e] F=x3 o] I Rtk =Rl
A& FAlstaL JiQle] ZetoluAlE M 5= & Holth

Al AFolM = FE3 mE G7ss Hasbehr] &) HAGEE

S AR FTO AR obA VWY xtzA yeA o
Fefol7] wiitel =S| =etite] 7hsE il §lon, o7k 4ol

oi

]_
FHIAEHS Eefol e AEAMuL gl glo ZejadoR e A

og Holth
Ll HEHotof| we C|X[" ZaA3} J7|&5 sHA

FH A2 A UEYJA(USN)Y B &A1& adsfor & 3lo|th
USN2 704 R Fg7tes 2838 4l7tsk Atelwgeel] 7ot
o7 977} glon USN HeHEAE USN 2 Ad
Atk g FHFE 2 Ate] AteldE e EAlE
= fFHlFEE 2 Algele 93 nvtolelx, 9, AR
WA, Aol Fol o= wET AR for b
5o EAolv CCTVEY #9 &4 52 71&4 A9
= AbdlE & 4 ek
ARG A A 7eH A, s JRHTI d4H

ro
o

i
b
N
>
o

2
o
R
o]
9o
i1
juka
N
rot
M

o
A
:(I)é
i
ol
facs

oy
iy
=
e

o o
K
N
s

M.-q

jubad
3
ox,
o
o
Q
N
=2
30,



THIAH S 7lES o] &3 FEA R 2 u7t A 257

oz AFE7] g ojE$r ARBI/F AHHAS A 2 AHREA
Uebd 4= 9l A A EA7F Azt & S 9l
THAE s AR A stelMe AREse Hsizh vdA, FA4,
7RSI FEe] FEe] ok, Ajjlolut Ao HE w7tel] g H2l ¥
= & 7tsAE ZAAH ot Rz U-IT 714 E¢9d o=
HET §79 Hee gdd AT EAS o & gon o=
Zolth. dAlo] ARE|E 3 diely 1
-IT 71 e we 343 AHES F2° 7}
ot 79 o] U-IT g4t glo] 7 & gefaclor %
cheh Ak, 2004a; 12-13).
AEHAS OA"E SA digk Aol glo] FAEA A
e o] Jdernz fAEFAY 17 TAAES flsA

He AAsts ARG 7€ dAtasy 5 B9 P 2ol

o o

oo M o
"rﬂiﬂ%%%ﬂiﬁi
:ééokooﬁm

o o M

X0

fo

M oo

0
. o
Oﬁ(:i

i)

N
Mo o i it
=
ogh
>

1T of [}
TR
}:Hﬂ

Ct. MulAzZg2| ZelZ2H

5 SUlAHATE oEAYE Fa U-City7h AXHLE 4

13) &3] Aolu] FgrolAle] weke olop|@ W 1 BAow Auel AUyIAY)I F
2435 7H84S B Ak ofvle] Dol A BAEA Fabsl sk FeluAs
ok PARE ST 5 RS s AR T AFS Frleked, FAES B
Qe BAAS E 9w, A%e] BHEL YA A ool B 5 ek vopt )

T

_‘

o K

| FEHL s A WA A AL AR gl =

Q1] 4u} Epell
grol A Wdo] e HAo|th(EREE, 20050 94-95).

o



258 FAAAT A6 Ads(FA A6ds, 2005 - AL3F)

ol HZo AAGA7F CCTVE AA - &Fste 45 A&, AWAA

A e A3 Fol wEe ANV EA9F fFrAsittaL & 4l
5 5ol U-IT7|ss ol &3 it F4EgdA7E A4y

2 X9 oy MEMAA U-Police Service #2] &8 FA7F

b2 ZAolue wAls Abd Ao digh A=d Rt 24y

T Stk U-Police Service #&] &3 #asto] AA| WA (1

4

Ay A7 SAF

7

ri T4 Ho
sk

3 ¥

ol-m <t

= Ao} AIIAE 2
& 4 QAT oleld BARNS Bs| weHolok & Aotk
2. HHH ol

Ul AFY B0 LBSH ehelel o) A AR was
2 gkom Ao AANANE £717] A Avlaz AEA %1, 94
Ane) Aol naslel el 4 AL wdE 4 Ax Az W
A ojof & Holthl

TR AR Fag B F skl ZelolAl HE vt fHF
Hoh TEsted, FulFE s Alag Lol Sule] AdGRst ofgA
A¥ 3 otz AdEEA] F9atA Frhsolok stk ofy FRFAL =

g Aale] AR QA o BA, ol APE =R ghaA L

14) 7Mole]l YXARE B33 Y3 FUAE 713 AR R I Lo &S B3 E
of Aldgel wet 7E27dFE Fhdst XA AAE vE] AAd A3A A AT
A e GEvlel AANAR ATAE, ATLA T FraF itk



THIAHZE 7les o] &7 @A H| 2 Bk - 259

r
olrt
o
)
ofo
il
)
%9,
rlr
-
Shin
o
=
of
QL
2
2o
sk
s,
o
P
PN
=
a2
Do
S
=
S

AR A)EAANS AdHoz wAss] e AAARADE 7
A grEa, Zabdoln B&A AT AH o Fsa AF

A BA=7]7-6] SA7F BAfolrh(o]z - AF S, 2004 2).

FHIAH A AQE Aoz @] feMe ATy |s ) 2 4

HRoAH 8§ 5 ARRES 7Nk FHsjoF & Zlojth

15) AQNARE 57 EH(D ABEAESRA F 57 )
O FFEA ANHZ DANACCTV), AFARSH AFEZRIY 5 A5se 7
VYRFAAAE AAste] AIARE 5, At Wl A J1E ols} §
Vg PEOR ANFA olF & 5 QE% sfolof .
@ Al o3l ANGRE FPeke AVIRAFAE B AARFHFA 2]
4o 52 thEA] Aot dol Hel /)%, wEaael B,
16) 897 02 FYARe AF, 434 9%, BA PHs/EY A%, g

3, qzAe] 9%, T AF, A Helel A7, Aol Aol Yuk.



260 FAPAAT A6 Ads(FA AGds, 2005 AL3F)

FEstaA 3

v = 87
otk U-Korea Ago] 2715 1= glou}, S-elujebol glojAl vl
8o

RS b B |
o2 o]Fojxol & Fo|th(FAH, 2004: 46-47).

Ch ME[A ZZ3H|A e &

o A A2 Ao wE M|~ T3 BEEe] U-Police Service?
e ol AR 17k S W= Al aEstejop @ Zlot) &
2 -2 HAdW 9 FAF 5 AT A AR HoeE dF
Aolg}t sHllth o] AS FYA(F7E ) I AA] G @ Tpe] #A Eg AL

o

7
glefof & Zojty. FRle] tE7] el 237h Fefd AT A PA
HAA L = Al - - AN oD Aok A= A7
Al A 7l Aol F 71aRt A0l Folop & Aow B
o R o33 FHIAHE Ves HEA WUAR|A eke] §Y Hl
TEAAE Beerbdd Adow dAidn o mE A A

2 A% B} ol Aok B Aold,

of

ro

vVZaE

ARV weR d3 fHAHL Eds He dAAHeR



Aol 92 Agle] @]t

Hic 22y

THIAH S 7|eS o] &3 FEA R 2o B3 A7 261
[¢)

#31e] SAA |4 Hejehelo)et

o

Eh

Ins]

GAAP7)

]
A

=

[e]
A
°

oL
b

=k

Ak 2004 12

-
o

7l R AMH| 2] 7|

Hack

I3

T2l A

]

b
opd HETF 17795 %

3]
Hyl AU ES =, RFID Sl

=

[e)

ok o] FHAHES AL

i3
20

=]
=

B owre)

]

Aol M FrIAHS AL A E o

0

2l
3]
=

Pz

al

%

o,

)

A%HoR o9
o

Jehel 7

-

U-Japan

F 7F

°
pul

HAE 2 A
974 % AR Lokl 1 RS} oS ol

of| A

-

bk ol9
A%

o

F Aueas)
ar

I3

[e3]
h=4
o)

seeel o) w4 2

22-29). olglet A& ol A F= AAFHoe] Atk

LSRR

o %74
A7
Al

Al

¥ F7h A

o

o

of 2A 71e9e ¢

b
NI



SRENE

-

o

Hle}

=

=

- AED)
% A

2005
obA

=,

SR A=

)
8% 7

=
=

FAA AT A16H A5 (EA A64

Aetoltt ApaE e

262

],

o

Q0] 2}

v
=

A 2 0) AT

8|

Z A S Ve

1=
o]
-1
Ea

A1
uk

-
o

3k A

o]
PR

S

3

=

133
1A= 1] E

o

&l A
_(H

=

=

3}
=

stofof = RIA A%

5

S 270] ke vl
e
2

I3

Al
%!
Ao|t},

o

Aotk o]

o],
3]

=

=

3k A2t dA AT
o
g

XAMEdEES

}

°
pul

ED!
A 227} o] 4o

3]
x| oAl H|

2 A%

1
=

s
|

ekt mE s 3pA 9
A

< i vl o

=13
H
1

<}

e

A g

o)
P

B8 A7 B =i =9
FAWH 0 ArhAree A s

214171
ZFHof

Eal
=



THIAH S 7lES o] &7 FEA R 2o U7t A 263

=
(L )

!

ik}
kJ

727(2008), 72 1.
(2004), “AxAGF-S7 o Ao AR B EHA o] At A" AA
Bfehan ubeshel wpAaLe] R

A3l £(2005), vs ALY Te T, TAAEAEFEA, #1204

A9

A=,
A7 2004), FalFE 2= Anj2x ofZ Aol 7an, "TAEA
A39AA 4275

r

A7), A AAEAGR] YA A B G
B AT fuAHE JRIee FHOE AL LU Y
Sl AL

HFS2004), FFrlABZ A, DA Fxlsfol sh?, Teso Ha

=RAEGATE A, 997 - 1) @09, FHAE A UEA D8 24

& e,

A F o8 - AU AR5, “FulFE A wa
FAls v AW, CRMAE LA ATAG R, ALE.

AAE AE A, AR ARG GQ0), TR AAe FAE f119

U
>
>
i)
R

AT, TP ads e,

ks, A FHIETOR2004), A& AAIEAL

FA1(2005), “dEo] FHIFHE A ALE] FHS e F8 AA HE
TAREANRA AI7H 45 B 3653,



264 FAAA AT A6 Ads(FA AG4S, 2005 AL3F)

FAAQ2004), “dE U FHE 2 (u-Japen) M=) 712 wEH oju)” 1A
HEA44, A164d 155 74 363%.

FBRN2004), U-HFE ] AF3Esta 81 ZefolHAl BE o AidolA
A A, THRESE]A] ) A14EA1S.

o]d=r(2003), “FrRIAE 2 IT Mol vlugs ud- v= dE FHs
ZAom - TOxgEgd ﬂ]ZS?‘J ANZ(EAANZ).

(2002). “FrH]HE 2 s 9 gF A9 THAAEa

A, 20(D).

- AHFF2004), MRJNFEETE 3 ST Ay

H Al
143] 7IJIARRS FAxY A5H, AFJAAE2d9 L3, p.

s
ox
oo
o
oo
>

o
e
fols

X

o

oS« o] FF(2004), FHIFE 2~ JH, A& ¢ o]y

AEQ12005), “FHlAE =AY HAFE EdAe T FF AW
Tkl 3¢,

Aol (2004, e 2~ AR E7)9 o AA7E: AA AT F]
<8 F de FHHAEE Az, Y] JRIARE fH] HE 28
o, THEY=,) #1035,

A 2003. 2. 10.

A24(1999), “CCTVel o3k ZAIk AL3lEA", TFAR AT 39,

ZH2004), FHIFAEZ ALs]e A 9] RFID9F 7HI8H B o #43 dAW

A AT, RIEAHE, §9 A25E.

CAEA(2004), FHIAEZE EAFARO deAs TSI

TEAEA, A3 A427E.

FAEQ004), FrolFAEH~ F771E 2 AH| 2 T3 AlFAAA Y Al

HaE 7% [SEAT, FAAM4S.

BN
s
Loy



THIAH S 7lES o] &7 FEA R Lo u7E A 265

>
o
z
2,
o
z
o

F7AHDQ004), FHIAE S Adle] AL BHAR A

ﬂi

g AR (2004b), AR E 2 AJThe] SRR A A ] W ReE A
ETREE(2005), ZefolwAl WA ok sk frHlFE L Bt T RA,
7 1063
TG (2004), “F=re] FHIAH IT FRe A 32 AAd e A
77, wrgolattietal dntiehl MAbekel =i
Bayley, David H.(1994), POLICE FOR THE FUTURE, New York:
Oxford University Press, 1994.
Berg, Bruce L.(2000), Policing in Modern Society, Boston : Butterworth
Heinemann.
Charles R. Swanson(1998), Police Administration, N.]J: Prentice Hall.
Gary Palmer, 'A road Map for Digital Forensics Research’, DFRWS,
Nov.2001, Available: www.dfrws.org
James J. Fyfe, et al.(1997), Police Administration, N.Y. : McGraw-Hill
Companies, Inc.
Weiser, Mark(1991), The Computer for the 2Ist Century, Scientific
American, September.



266 FAPAA AT A6 Ads(FA AGds, 2005 AL3F)



THIAHZE 7|eS o] &3 FEA R 2 u7E A 267

Ubiquitous and Police Service

Park, Seong-Su*

The main purpose of this thesis is to suggest the guidelines of the
police service in the 2Ist century environment and Ubiquitous
government policy

The environmental changes of the 21st century characterized as
"Ubiquitous" or "the anarchy of uncertainty", caused mainly by the
information technology(IT), are unbelievably rapid and their range
reaches farther than anyone can imagine.

Ubiquitous(or ubiquitous computing) is the method of enhancing
computer use by making many computers available throughout the
physical environment, but making them effectively invisible to the
user.

Ubiquitous computers will help overcome the problem of crime and
enable to offer police service that directly intimidates the people's
daily life.

But probably the most important problem is that ubiquitous
computing environments pose serious privacy risks. The second
problem is that it is often difficult to maintain personalization of

ubiquitous computing system. So, we are trying to construct systems

* Professor, Department of Police Administration in Semyung University.
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that protect privacy and right.

keyword: wubiquitous, police service, community policing, crime
prevention, E-Government
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A Study on the Causes of Persistent Juvenile Delinquency
- Focusing on the Moffitt's theory on Heterogenous Etiology

Lee, Soon-Rae*

One of the serious concerns in Korean juvenile delinquency is that
the proportions of persistent delinquents have continually increased in
recent years. The purpose of this study is to examine the causes of
persistent delinquency and suggest ways to deal with such problems.
Hypotheses are derived from the Moffitt's theory on heterogenous
etiology and tested by the panel data that were reported in 2004 and
2005 by Korean Youth Panel Studies.

The participation rates of delinquency among panel youths have
decreased from 2004 to 2005. The decreasing tendency is the same to
what appeared in official statistics. Also, status offenses are shown to
function as a stepping stone in the development of delinquent
behavior. It's rare for the youths to commit serious offenses at the
intial stage of delinquency involvement. They tend to commit status
offenses at the initial stage and move to more serious offenses at the
later stage. Persistent delinquents are only 6 percent of the panel
youths. However, their share on the total delinquency are astonishing.

They occupy the 44 percent of all delinquent behaviors committed by

* Professor, Department of Police Administration in Wonkwang University, Ph.D. in
Criminology
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the panel youths.

Results of testing hypotheses generally support the Moffitt's theory.
Problematic traits are significantly related to persistent delinquency.
Youths of possessing low self-control and hyperactivity are likely to
be persistent delinquents. Also, cumulative disadvantages are
significantly related to persistent delinquency. Those youths who have
difficulties in maintaining prosocial relationships and coping with
negative social expectations are likely to be persistent delinquents. The
correlation coefficients between problematic traits and cumulative
disadvantages are high enough to support the Moffitt's contention.
Overall results of this study indicate that youths are likely to be
persistent delinquents by the direct effects of problematic traits and
indirect effects of cumulative disadvantages mediated by problematic
traits.

Early intervention by juvenile justice system are suggested to be
carefully implemented for the status offenders. Also, the author
proposes that reconciliation conference programs should be seriously

considered as the new ways to treat persistent delinquents.

Keywords: Persistent delinquency, Problematic traits, Cumulative
disadvantages
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S B doAAN AFAHA B BEH A7 FHHAS%,
o] 23 4A ol gt =ok ksiAl M Jom, W et Wi
S olalfshs Brp Al WAl JlojME =Ae] EAYAE 5 A
15 Gz A A P 93 e TS 3 o8 Uk stuE
H7FS w3 9lth(Romero, Gomez-Fraguela, Luengo, and Sobral, 2003).

A7 EA 0l &L dnto]Eor 1 A& ReUF Wy §WE 5AS e

O Ee FAE 3 ouEddAe AR wEkA] obs(Hope
and Chapple, 2005), %4\ (Cauffman, Steinberg, and Piquero, 2005), tf s}
A(Smith, 2004), A<1(Grasmick, Tittle, Bursik, and Arneklev, 1993)& o
do 2 ALEa, Farde A9de 5 - 153 (Benda, 2005), AlA
8 v gA 2 d(Cauffman et al, 2006), &<AA HAd(Vazsonyi and
Crosswhite, 2004) 5 thFst s doll s H5= o ot AlQlel 4%
o= Ud¥kAdl(Burton and Evans, 19993 A<l ®HFAHPiquero,
MacDonald, Dobrin, Daigle, and Cullen, 20002 = thA & Agkom %
Ao Z= war Far(Polakowski, 19M), 7v}th(Peter, LaGrange, and
Silverman, 2003), =< (Eifler, 2004), 2~#21(Romero et al., 2003), FFA A=
(Wright, Caspi, Moffitt, and Silva, 1999), ¥7}g], Uda= A9~
(Vazsonyi, Pickering, Junger, and Hessing, 2001), #JA|oH(Tittle and
Botchkovar, 2005), ¥¥(Vazsonyi, Wittekind, Belliston, and Loh, 2004),
Hel= 5 o] detllA ASEHo] 2 vk ®3 Ar|EAle]l S st
ZHesn s47F HEHE A AAY uFd TR S (force)t &
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55 (Longshore et al., 2004)2 vtePHARE2] 7] FA=E o] 152 nhef
ARl WXl= Gk BTl ol mijE vk Wl o Apr]E Aol &
W AR EFol Y] s FEE vk Stk & thE dA94(Pratt and
Cullen, 2000; Baron, 2003)°lX= A7} A7 B4 EH 3 54 oA
PR o g WA Qs mHokal FAgth vRE(2003)0] wE

WA EAE WA FRASA GFL VAR A1EALS FAH
= QAT QAR e HA G vhepgel fovd 9P v
o gk o)Ee] F4o] Srhe, A/EAHT WA ske] WA Ale]o]
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The Effect of Prison Inmates' Self-control and Differential
Association upon their Rule-violation at Prison

Min, Su-Hong*

This study examines the impact of self-control and differential
association on the rule-violating behaviors of a sample of prison
inmates. On the one hand, self-control theory(Gottfredson and Hirschi,
1990)'s claim of generality is tested among incarcerated offenders. The
results are strongly supportive of the self-control theory, showing that
female inmates have higher level of self-control than that of male
inmates, and that incarcerated offenders' level of self-control explains
their rule-violating behaviors. On the other hand, differential association
theory does not appear to explain prison inmates' rule-violating
behaviors. Specifically, incarcerated offenders' rule-violating behaviors
are not explained by any of having close inmate friends, accumulated

length of imprisonment, and accumulated criminal records.

Keywords: self-control, gender, prison inmate, prison rule-violation,
differential association

* Professor, College of Social Science, Kyonggi University, Ph. D. in Sociology
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