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Probleme und Problemldsungen des koreanischen
"Sozialschutzgesetzes"

Prof. Dr. II-Su Kim*

Der vorliegende Text enthélt die unverinderte Wiedergabe des
Plenarvortrags, den der Verfasser am 1. 7. 2003 vor dem Symposium des
Institutes der Kriminalpolitik von Korea zu Seoul gehalten hat.

Dieser Aufsatz befasst sich mit den dringenden Reformbedirftigkeiten
von Massregeln zur Sicherng und Besserung im  Koreanischen
Sozialschutzgesetz. Dieses Gesetz ist am 18. 12. 1980 in Kraft getreten.
Seither gilt die Zweispurigkeit im Koreanischen Kriminalsanktionsystem.

Massregeln  der  Sicherung und  Besserung im  Koreanischen
Sozialschutzgesetz sind die Unterbringung in der Sicherungsverwahrung,
die Unterbringung in einer Entziehungsanstalt zur Besserung und die
Fihrungsaufsicht.

Die Tendenz der Zweispurigkeit steht sehr wohl in einer Linie der
neueren Reformbewegung, die auf die sog. moderne Schule zuriickfiihrt.

Jedoch wurde die Einfilhrung der Massregeln der Sicherung und
Besserung durch die Méchte vom neuen Militdrregime von damals
zwangsweise durchgesetzt. Gerade nach dem Eintreten der Zivilregierung
im Jahr 1988 ist die Verfassungswidrigkeit dieses Sozialschutzgesetzes
sowohl in der Offentlichkeit diskutiert, als auch im Verfassungsgerichtshof

tiberpriift worden. Die Auseinandersetzung mit diesem Gesetz kennt keine

* Korea Universitit, Seoul
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Atempause bis heutzutage.

Nutzen und Nachteile der einzelnen strafrechtlichen Sanktionen werden
keinesfalls einheitlich beurteilt. Es wird also darauf ankommen, die
kriminalpolitischen Funktionen dieses Gesetzes noch einmal von den
Grundlagen her zu durchdenken und heutigen Stande der Diskussion zu
messen.

Erst bei einer solchen Beriicksichtigung wird sich zeigen, was in den
einzelnen Sanktionen noch bis zur jiingsten Gegenwart fragwiirdig und
problematisch und inwieweit sie reformbediirftig sind.

Dabei ist der Standpunkt bezogen, ob die einzelnen Sanktionen im
Sozialschutzgesetz ihre Notwendigkeit fiir die Aufrechtserhaltung des
Rechtsfriedens und damit fiir die Sicherheit der Gesellschaft in sich
haben, und dariiber hinaus ihre Eignung fiir die Erreichung dieses Zieles
geben konnen. Ungerechtfertigte staatliche Strafgewalt ist ohne weiteres
zuriickzutreten, und Gerechtfertigte ist zum Ziele zu fithren. Der Verfasser
steht nicht zur Seite einer idealistischen oder einer realistischen
Rechtsbildes bei, sondern nur zur Seite einer verniinftigen Vermittlung.

Denn die Reformdiskussion in Bezug auf das Sozialschutzgesetz, insbes.
auf die Sicherungsverwahrung darf nicht auf eine wirklichkeitsfremde
Utopie, sondern sollte auf eine wirklichkeitsnahe Utopie abzielen, die das
Bestehende 1im Hinblick auf eine heute schon mogliche bessere
Wirklichkeit tiberschreitet.

Der Aufbau der Darstellung ist wie folgt:

[ . Einleitung

II. Massregeln der Sicherung und Besserung sowie ihre Eigenstindig-

keit im Sozialschutzgesetz

1. Theoretische Erdrterung
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2. Sicherungsverwahrung
3. Besserungsmassnahme
4. Fihrungsaufsicht
[I. Probleme der Massregeln im Sozialschutzgesetz
1. Fragwiirdigkeit der Sicherungsverwahrung
(1) Problem der Doppelbestrafung
(2) Problem der unbestimmten Rechtsfolge
(3) Problem der Prognose zum Riickfallrisiko
(4) sonstige Probleme
2. Probleme der Besserungsmassnahme
3. Probleme der Fiihrungsaufsicht
IV. Gesetzgebungspolikik und Reformrichtlinie des Sozialschutzgesetzes

V. Schlussbemerkung
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T ek 22 Asy gopaat I oM ‘Bogs
= 204710l AFA PR FrEk Eae] ¥ FH Sh(fundamentalist
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Melhs' oA dwn ERlelAY 1 AdE S T WA

12) Kathleen Auerhahn, “Selective incapacitation and the problem of prediction” in
Criminology Beverly Hills, V.37 No. 4, Nov 1999,p.726.
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15) Scott H. Decker and Barbara Salert , “Criminology: Predicting the Career Criminal:
An Empirical Test of the Greenwood Scale” in 77 J. Crim. L. & Criminology 215,
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(preventive detention)o] obd7} sl AW =4S &8 4 QUTh

JREERECER 4011 A A FRLA e Sl 2

F9 7FeAol de AL AAA Aolgte HEEo] & 4 Utk e
U &3 RAGEO A v oSS Ao g 2y E Ao A
Hel A dSe] FolA s = FAYE T8 w5 72 §l
g Rojtk eme AW AV A=e 9FE Had AvdE A
£ Jfitele] AAes 42 AuE AlSE & 4 gl

D Abdel AR dE ofE Aaanlee 24

oA} 4= 1981 HEE E=RolA ‘AH YA =L “9A

SHAl d47skeof st ol& flste] APl Aol “Haoh A}
ol HE ek WA H2s A FA4H AA7E vt @

YHE ANFGOND YRATE o HHAHL FUI BEw 9

o] 200240 = 6502 Fadtdlth $EE 99k 2e AE W
g ol Frselol Wk Uit sk L HUAHE ot
S AH waksta JTFAoN} HuQgle] Fasta e Aol
el AP dlZo] A Wkl x Yk FA B S vk

Spring, 1986, p. 219.
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17) Kathleen Auerhahn, “Selective incapacitation and the problem of prediction”, in
Criminology Beverly Hills, V.37 No. 4, Nov 1999,p.709; Gottfredson, Stephen D. and
Don M. Gottfredson, “Behavioral prediction and the problem of incapacitation” in
Criminology 32, 1994, 441-474.

18) m=re] WHst F3o| A A== ‘8 WA (career criminal, chronic offender) 7Y
He ¥y B Y s AT Age] dAsAE SAT A 23
&3k ldoltt.

19) Kathleen Auerhahn, “Selective incapacitation and the problem of prediction” in
Criminology Beverly Hills; V.37 No. 4, Nov 1999,p.708.
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A Critical Review of Korean Model of Selective
Incapacitation of Chronic Offender: The Basic Ideas,
Assumptions, Practice

Sim, Hui-Gi*

Support for the "rehabilitative ideal" began to decline in the 1970s.
Increasing rates of crime throughout the 1970s coupled with a "radical
loss of confidence in Korean political and social institutions" have
been identified as factors contributing to the reshaping of the discourse
surrounding  imprisonment, particularly concerning the goals of
incarceration; the rehabilitative paradigm also suffered a serious blow
with the infamous declaration by a panel of policy makers

In the past 20 years, Korean criminal justice systems have
undergone a great deal of structural and ideological transformation.
There has been an increased emphasis on particularistic types of
sentencing reform-reforms that promise to target and incapacitate
"Chronic offenders". This type of reforms that seek to extend sentence
length for "habitual offenders" present a special problem for
correctional policy.

Korean model of selective incapacitation are predicated on the idea
that they can prospectively identify Chronic Offenders sufficiently early
in their careers to reap the incapacitative benefit of crime reduction.

Given that they have every reason to believe a small subset of

* Professor, Department of Law, Yonsei University, Ph.D. in Law
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criminal offenders contribute disproportionately to the total volume of
crime in a society, a strategy that promises to locate and incapacitate
this group is almost irresistible in its elegance. However, major
obstacle to the successful implementation of such proposals is that no
convincing evidence exists that this is possible. It seems that the
evidence produced by these explorations has been overlooked by many
Korean researchers and Korean politicians in a policy arena dominated
by "tough on crime" rhetoric

By now, the conclusion that incarceration-focused approaches to
crime reduction are ineffective (or, at the very least, inefficient) should
be obvious. It appears that the time has come to open the discourse
of crime and crime prevention to permit the consideration of strategies
that do not focus on incarceration in formulating our response to the
crime problem.

The crime problem cannot be solved through sentencing methods,
however ingenious-at least not through methods that would be
acceptable in a free society. We should disbelieve those who promise

it can.
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2 5101¢) 2911 | 2845 | 2643 | 2491 | 2,239 | 2,039 | 1,760 | 1,640 | 1,546 | 1,603
HEEE(100) | (100) | (100) | (100) | (100) | (100) | (100) | (100) | (100) | (100)

W 11 12 13 16 14 11 9 15 26 15
i 04) | ©4) | 05 | ©6) | (06) | 0D | (05 | 09 | A7 | (09

161 146 131 127 9 87 9 88 89 9%

2238 1 55 | B | GO | G | @4 | 43 | 66 | 6 | 67D | 69
4~51 1.042 | 965 864 805 735 594 610 534 458 447

(35.8) | (339) | (32.7) | (32.3) | (32.8) | (29.1) | (347) | (32.6) | (296) | (27.8)

865 | 882 | &4 | &1 | 730 | 697 | 579 | 554 | 519 | 564
(29.7) | (3L0) | (316) | (32.2) | (326) | (34.2) | (329) | (338) | (336) | (35.1)
§~g 419 | 406 | 393 | 374 | 335 | 311 | 273 | 251 | 246 | 270
Y1 (144) | 14.3) | (149) | (150) | (150) | (153) | (155) | (153) | (159) | (16.8)

108 o4 413 | 434 | 408 | 368 | 326 | 339 | 190 | 198 | 208 | 212
° | (142) | (153) | (154) | (143) | (146) | (166) | (108) | (12.0) | (135) | (132)
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62 FAAAAT A48 A3Z(EA A5HZE, 2003 - 7S E)

ol
S0

5 HEgTholA 7tEad Ale A& A ow 9% &
UTH<E-D> F2)1 Austeste] B2 57 2= 5 A% H
b oolth whebA o5 W 9] Aldt A2 Alewt 58 £ 9l
AL ot} MREREA] AL Zo]7] Y WH ) A5EE

op7|shiz Wlerel FA|, AFEA BT W A & dash] fF A

W

[ SR
et
Fl
>

il

7% Nz 94 A9l A £(95)

1993 570 216 379

1994 582 190 32.6

199 491 131 26.7

1996 559 209 374

1997 535 223 4.7

1984~1997 8,358 3,001 3569

7 ¥ 7 4= % g A} 7] 7 8
7hEA 19 8,358 6,978 856 318 206
AE 3001(100%)| 2462( 82%)| 387(12.9%)| 116( 3.9%) 36( 1.2%)
A& 35.9% 35.3% 45.2% 36.5% 17.5%
« AME BAE B2 F 30 5 AWE
5 2019 LA A2

D MnEgEde ¥R 1 BRe 4de] wajae g we
Ao WREFEAY BLHY ANBAG A 7120} H7] i F

>~

13) o9 BAE #aA, “Arslusd, o <de AU, AlE I Folo] EAQs?
E23 283, 2003 (http://antiprison.org)ol| A wh& Aot}
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64 FAGAAT A4 A3s(FA ASGZ, 2003 - 7HeE)

6> Fx). 53 A9H BRES 2001d IHEATA FRASH
Al wheh AR A A7E Bagt A (HA)E F7hekalL, ols g ¢
s M ASE 7hssiA Holh

<E-6> DZ2sHoAe| WHY - XY EF
WA A R

A | wAg Zjubsdel =& A V| AEde] d8% 2

B | wAm 7ld7bedel HE A E | Satalgol Ao A

C | wAR} 7|t7bsdo] e A R| 27 223 %
G| AFAEF A8 4
T | AwA A=7t 483 4
S| 54 ¢t daga
H | A4 A7t 423 4

3) JRIZFAEAY A= /AL we dAEZ ST 2 S 7R
e Assn A0, AusPIAS) BHTE A, 1, o, o ol 5
Batol AFAVI(TY AI8E A2, TFFE APA LA A
5] 7] ‘15,’—%, WFe A oA tEA o7 dkate qua ‘otge
X

3
AN R AL, FFE BANNLIN e d5E A%

Ch. X2l alEf

ABREPE R EREAEY Ao wsfo] ATkE %

oL
o
QL
R
52
2



o 42zl B3 HTA] Ao @ato] WP
st ok EH MREFTA ERASHH A0S

™
A% ol Bake] of FHoIA SU E Ao Y= ALE A

N
0
2
lo
ShiA
=il

BEE
= wEARe 4ad wax ohleh We) A AR, 5 AL, &
A4 LRASTHH L RRYTAY 5w 9 = agudd o
2o n gAsE Qo) AR MREREAL] ATE RE PR 24
Ao AT e Qu F #4480 APHoE wdE W
oGP Folol 4SS WA o), AREFEAEY] BHAGE Tu

o =2

WEA BRASFA ] ek A2 Wik 2ot o] 9] ulgH
A§HE FIALFASTHA NE7 A2 e,
SARELEA ERALTA AL ik, AuaTEA 24
W g3} w3 - 22t

o

rlr
>
I
offl
m
[
=
s
2
S
o
Fo
U
_&
_{
e,

D vRegors od 7|I3beet AR RRE A - wEso] gl7]
oAf FhEa olF AR Al B ofglwol ARk wehd dros A

o J3H ABEALS AaANE A5 4 - AN F2 Be) IRt 4
AnFBE JAAAKL, D1 53] 4L ALTLRAY A5 $
3 foaAe) A% sle) WS Fad Bolth NREREA EFAS

Aol SJahe ARSREA GA) AR AN AFS FFAs 2 A
o7b SITHHH ANZS FHARTASTH A2 L), 1o} InE
FEAe A4St nEgEadel szl oa 1 AN A 2o

14) A71A A== FA= Z:' &7d, oo A 1998, 47-265%; Hy-A54, M wA, 2002;
fald, o) AR, 2008 Ai19, 9l A, 1993, G-T3RAA] AT Aol
of ANE FAOE AL 4 SEERL R



66 FALAAAT A48 A3Z(EA A5HZ, 2003 - 7S E)

AT 665%7F Rezs JF7IZE Wil Hs|art O}TE AL
HA3F7E 1~20 B33 slom L}E}kmw Ei%‘iﬁ xlaﬂ o7

B 247 BATE o™ Ao %C’JOIE} Bl ‘RADP e o E

H
3 ohe ok wrEash wlws) WS u 49e] He Wolth<E-8>%
2)16 REEAE AsRREe 1Y 5¢ A2 5 Ak
<#E-8 12 gt M3 g (sl ™)
TR Ay | A% | 3F | 9% | AF | AF
19 w39 3 4 52 130 125 129
AA E4 99 634 894 1249 642 646

« 20009 A AR

2) Begs oA dEIHSA e alge ASA RS, dital

<HE-A>N A} o] el WuEREAE o
A, AR 72t B ¢ QRS PG wAAEE B
REREA] el o] Bad ugel WAAES o
A562). M REFEAGE gl hE Al FIE AR ek

J

o
EP(9O.1%). gk ?‘i}fﬂrﬂ% AR AR SAL 71815 vl stk

15) AFA, <] A 1998, 220-221%:.
16) F307d, el A& (http://antiprison.org), 2003 2.



= Rt
7R AE Y A FaEo] AR &
shs VEagEAE QoI FoEGRE FoF AE ASA g gl
YREZTA FA A A A S g S 8] mAGH, Awds, &
He TV A, AlSaAL 23], Abgadet gol diske] fgska gl
g Uret el REAEAA ASASE F7ksha itk
Hu wshd dadh Agells 1 o9le rIgaAAE 5 T
71 el AR BE SRS sAE ARSse & = G A
652). F ARSIA S S M dsta Th5ate] A A3E F
AL Hspr] el AFAES FIsta ArHAIH A4z, 74 A
8%, AFAWTH A2x). 2o 2 FHA whe} AHEEE A
dgsloford A1 AbglAs} 22 ARSI A= AlEAe] 24,
Ei%lﬂo =94, WA S Al miel 1 Aol PR A
& RAE Ao JERdTH<E-9> F%)1D

it}
of
=
=
=
X
r
ofo
ox
2]
o
)

ﬂlﬂ!

<HE-O> HoAo oMol ALEH X2

o5 o A = B o A = e A

TE | g g g w3l | 3 2y
7 & 4(35) 4(35) 28(24.3) 40(34.8) 39(33.9) 115(100)
A} A sk 3(2.6) 10(8.8) 50(43.8) 41(36.0) 10(8.0) 114(100)

Z4: http://antiprison.org (5317, 1998)

3) YVRENFIAI REDE A oA wfo] EAEIE AL 223
ofe} et dnt wEAA FPAEe] Ao I L2 AR
A =il Aol FolHo] dA Frke H Atk F A9 FEAY
dAejolnt oJabA Aol AAIgle]l TEANA FHshe ZHAA G ot E

u:i

>~

17) A%74, %9 A, 1998, 263%.



68 FAMA AT A14A ABL(TH ASGE, 2003 - 7HEE)

g SRy ol wstE g Aol wiAlE
CwEbd FEEREA} o] g 2RE
ARE70FA 2Rlel oy AN &

&8 A4l 7158 58 5 e Aololol BrkAERnEY ATE

4t 4z
}11
m —‘1&

=1 1A
o Adetnt wERANE, A RGRANE, PR At Sol B
of i A gL AT Wk

18) AFA, <] A 1998, 110%.
19) f3i4, el A& (http://antiprison.org), 20034 21



). dublEZel A= 20029 129 @Al A= 287] wAAAA 1Y
T 1,710 ¢] 647H Z19A FAgste] SAl, b s, AAAE ¥
9 A4S st doH, AdAERE AT A 8-S Wolal glo] uA
Wz ZE D#EH AeAolehs W7k wa k0 Rots v Y
b eA el 1A Aty Qe HAYS e E TR, A
He AgeE 79ARE fle 7 FEHIRE AASHA Xekal
As wuk ofyel A S Al9-A Xt = AAolth
AdEd e w827 24 F AEdA HE Ade AL ¢ U=
= a5dA A4 g Vles VFEAL Ve FEAYIE VIsnsS
BIH(rE A77E F2). AA BEgT oA APEHL YRS
= Hlioﬂ BH, %FJJ, wede, mg 5 10709 AYEdo] AAH

! o 4

A 9F ARALL OC 4B A | G AR 23, U8, w2
), ARG Fe, £ 2, ARAY B | RS,

* 20008 A AR

dusgsae 2ud qeds A48 RAFe AFen Arkity
A% AP, wAT AFS SAstel A slEn e e
VRS GSATEZRAgE A FrE7(2002.12.3 o512 A60E)S T 3

5w, gy A, 2003 FE
A <ko] A& (http://antiprison.org), 200314 1§



70 AP AAT A4 A3s(FA ASSE, 2003 - 7HeE)

o SREGE AFe] AAE SRSE nFstn AR sE Hohs
Aol Qlow, SRRgEE SRAYA Sl weh AAs sEE vEd
de <H-11>3 2uh o7 dFes W YEIRIAES TERAYT
& 140091914 580090 o, WA 19 HA JFol 182009102k
AP S QM AR Aok vis ofrolnh v&o] okt dE
F3h o5 HER el Aokl Ea W 234 vie dad A
5 Agslde gqRSolrh. AL ZRRAES A AR oRA
7Iee A8 Fetal v

<E-11> 224 534 J|2YdE (eH9): €)

22) -2 MESHSAEE F40T 1 40~1007H AEE 7HAIL BT AE Y
A dd 22y o] ARe] Eogs 7] FuoR & TEe] AHAY e
o] A 2 RS RTASAAT A B HAS AL T F Qe o
kel =R Xerh20039 649 179 MBC PCH3 #2).



ABRERS 1 FWHNARE BAZL i AL Aol B) Aol

23) AEA, ool A, 1998 =

24) 8], “RENEYPF-O 21", WA (39F), 1999 FaL,

25) ‘efmlel w3 AEl= B 7P A A olelel A WE= e, ekel 4w, 2003
oA whght.

26) olol disiA= FaEfA, oo AR, 2003, FFF, ALSESHAAY] BIFTAES 54



72 A AAT A4 A3E(FA ASSE, 2003 - THeE)

ANE D Qe REREAES] TEEel TAQN ANEES 27 9

A a1 ASE g3 Qi AREW] PR wAck & Solth A

2 S Asa /1o wetARe] Pa

g EG AT BAlolth 0By Fun WAARAE, = FAAA o

A7 E LY U= UAA ) RAHRY WA T 5ol

ofoba Zolth. olel @ ylgEe] PHslAct REAEAE el e
o

7 oo

D el oo)s BHo] pate] ofel A9l =t dAT, P $

RE BAZ g A9He) g Auede] 247 Sudue) =
e

7Rl sk AszE Ao then ey SRA AQlEEvo R
© AREle Wste] wE RFe uvokst 2 I e, JeW
(Intensivtiter)28) 9] H5& HlEs AATHE 25 F e AH, €32
= - vhekgEAkel o] o] ffehA - JhAA e JidiHA Rk
o A= AAFHozM 9 A 7FAA A

L A7 AP o W AfTFEoR ofo= T e 4
o] A&HANE HbARLS RAYH A et 9o A J

HobtTA e vwm A EEY Folo] AR EEIAEF, 2003(http:
//antiprison. org); -2, YoM 7]9& FrolA- F7]Y AUE A7, A<, 2002
59 9 F=x

27) Roxin, Strafrecht. Allgemeiner Teil, Band I, 1992, S.43.

28) A= H(Intensivtiter)e HH 9 T/ - 47 9 Rlxo] oA 53] 2134 {gigo] =
2 =99 8 e(Mehrfachschaft)® Wi gt o]o] tdte]= Chang, aa.0. S.33ff;
Kaiser, Intensivtiater, In: KKW, 3.Aufl, 1993, S.178ff; Kerer, Mehrfachtiter,
“Intensivtiater” und Riickfalligkeit, In: KrimGegfr 17(1986), S.102ff; Schneider,
Kriminologie, 1987, S.314. #%.
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o ostel TalAE HolA] LAH Folsh Gtk BH mekAEL Ay
Aiolehs ol BAA R PR, APHARF G olehs ol

A sl 2 BAAR PR,

A olne] BebqRe 18039 2912 FHsht FEA(Stood)e] o
sho] 2912 Wzl ANHLLD FAAA ol 9T FE
2:9] zQbl A AAE olF fH9 o vehl N HAARAEE sl
a7 HQov, oy opRe Rrht nokARe YA UA Sud
AL ek Selibebs QAN ASHiAH T elulh %k
fis A0 % BEEA S W Eate], SlyelF WAL A AA7t AW
9JT}3D

19724 AUTHARI A wekel B WA A slAg.
SE MBI RobARolehs $o18 Agow ASH RS 19759 A
el AFEQFAR(1975.7.16, W& A|276935)0|t). AF3| b M2 Wk 7FAL
o distel YRAER FoE AN Al A AR EAE
Aol Bestthn Q4 gl nEnd, FAAT 1eln Helgse

1= £

i
Ho
ot
El
Ho

HobAFolgkal shdch v ARSIobA el Aol RbAES AL E
HAAZ sl o] 18740 tAstr] 913k A iolete Aol HetA R
A A AL Wi Qo) HelHRA 939 o As AX U
Aol oJste] Aol AAE7] wiEo] APHAEOZA ] HAREE o
UATHZES 9 A17%).32

-

29) o)A, AP RS HE 1981, 30%.
30) e vebe BAEARA RS Bt WAN, o] AR, 1975 WY, 915 weby
TAE AT (HFAR A167F), 1992 =,
31) °l°ﬂ Wt A WES o5z, Selvieke BAXRER AAA A tg ulwz 3
- Ao Bl A, Mgt whARSRe) =, 1991, 199 olet
32) A}ﬁmmﬂe 19894 59 2890 ALSIQHIEAAM S o8] motbAM o R w7
AAEAE W Bz AR AL RAHHAH R EX5n gk
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A, AN A e vtk dnE F5A 5 53 99
@ Qe o] AR ESE WE AN % ARE AT 48} BE
DL Yok NEATARE vhdel] skl ARE AREH A
A2 Aoksta g Au/1Be PARd F7hRsseloq 19809
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Hel Aol AT W B S s ¢ glE AAF5EHAY] A
Aol gk Bk i eal AR5 BAHE AYdE VEE S
gz g 4 gl

33) 7hReIgPEel 8, /bR el o By B (A1H), 1981, 1399 o5}z,

34) ol2H 71=2] FAlAlAle] o]f1ele] 2RA WaE hHe AL ohA T, Suy
of FeHol A REARAEES Aol BYI(A3H B3 A4F HAAW) WA}
AAAA] LS o FA Fdek,

35) $%3, ASRIWY REEe] oF Ry 1, APEAT (A135), FRYA)
WHEks] 2000, 289%.
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o webA wokA e
G otk WA ool 4
Ay ARA, 19

oo WE
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Aol 95, Waye) 97, fFaNe FA Fol HAARAAE A

S wegsd ohlte AHoRA WEY WAt At 448
AL a7 BARRS 7] gAML AL He ‘%‘é%{ro} e
Aol olste] WEolAor B ohlel, Wael Wel YoIME
ololok sfol, ie) el sl FFsabes ol ) AR

36) Jakobs, Strafrecht. AT., 2.Aufl, 1991, S.31ff; Jescheck/Weigend, Lehrbuch des
Straf- rechts. A.T., 5. Aufl,, 1996, S.74ff.; Kaiser, a.a.0., 1990, S5.
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38) webd HebtE e WA RolR o|F dfell ZFolxl FHelw, o] WA EE
7+AL (Etikettenschwindel)oll E-3slthe 4171 Al71 G eh(EHe)lE, “da Bk A
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39) oA, AR S HE, AL 1981, 64%.
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Reform und Stand der Sicherungsverwahrung

Chang, Gyu-Won*

Alle linder der Erde scheint das Problem zu beschiftigen, daB es eine
-wenn auch zahlenmifBig kleine- Gruppe von Menschen gibt, die, ohne
schulunfahig zu sein, immer wieder im Bereich schwerster Kriminalitat
riickfillig wird. Diese Menschen empfindet die Allgemeinheit als ein
erhebliches Gefihrdungspotential. dementsprechend bemiiht man sich
allerorts, strafrechtliche Regelungen zu finden, ohne andererseits das
Individualrecht des gefahrlichen Riickfalltiters zu vernachldssigen.

Die vorliegende Areit wird sich mit der Untersuchung des wirklichen
Standes der Sicherungsverwahrung in das Gesetz betreffend Sozialschutz
(SSuG) und ihre Reform befassen. Als Problemslosung der Sicherungsver-
wahrung in SSuG, kann man Sozialtherapie iiberlegen.

Die Sozialtherapie begann bereits in den 60er Jahren, als im Zuge der
allgemeinen  Strafrechts- und  Strafvollzugsreform ein  bis  dahin
hauptséchlich in den USA wund in Skandinavien vorherrschendes
Rehabilitationsmodell, das im wesentlichen von einem medizinischen
Behandlungsbegriff — geprigt war, fir das koreanische  Strafrecht
tibernommen werden sollte.

Vorbild waren Konzepte, wie sie durch die in Herstedverster(Danemark)

* Professor, Wonkwang University, College of Law, Ph.D. in Law
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praktizierte sogenannte Psychopathenverwahrung bzw. den entsprechenden
Mafregelvollzug in den Niederlanden (von-der-Hoeven-Klinik in Utrecht)
reprasentiert wurden. Als wesentlche Ergebnisse der umfangreichen
empirischen Studien zur Sozialtherapie, bes. in der BRD, werden positive
Verdnderungen auf der Personlichkietsebene, ebenso wie verminderte oder

weniger schwere Riickfilligkeit angegeben.
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=9 xaeiri= glolt) o] WoA glE SESo] 7tzbe] RH 7} HE=
o2 AAAE EFeta IAES HAF FHA B o 9FAHA 54
S Wrk 2ga AR 71E Y B 2EFOoR EREHE oW Ass
wotARE o] HELS wHEAQl o] H= WH A 945 AY
Al etk Tl HolA #HEgle ARaE ALY g ERUE of

A A oF steAol wE BEAY
Epeteh 2= fgidElddN 2ER HoE
Holk AEFS Aoy EAFIHA 942> A vk S vt
o] AWM IAAANA A= = thFdt &-of(harassment, threats, causing
of fear, stalking 5)E< & W, o3 2EH] ‘W FHA| i o
s =AAolt), oy vpgfell A =
o, 2EZ S T YA AR Ads defsith 22 vt
M “2EATolgtE X224 7 (umbrella concept)S AFE-SH AEH
e AR = st oW vl M “AEAo|gE &5 WA
& ARgSAl oA st BEd FAES A WHE
HES 748715 ghoh(Malsh, 2000:3).
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17) http://www.worldlii.org/hk/other/hklrc/reports/2000/3/index.html chaper 4, Z251.
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(-2 =] FRADEA HIs| e ot & vdd J24d
Aot &AW, W=HH 2EAS FHAR vE Af, 2EAY W
Hel AL “causing of fear’ol JUTEIS) WA =190} ofdde w2
o], M7l dvla T AMfFH F7FEe HSole “victim's peace of
mind” & “person’s right to privacy” S° Ht} Ax2HE& Fo 2EH
WAE T8k Aol Atk ol9k 22 e Aol ofnf
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a9 A WEHer 2EQS R T, o9 thE
AANE =01 ), FonnhE $oo) 2EY LS nrk AL
AR Besk ok AuzA A3E iz aokAn, 257 9
2 gavhs AwEe N del Aa N2 FUs erhs el o

ox
o
et
1o
M
g
oot
oX,
N
N
o>
olrt
1o
&
:oé
ol
o
i

fol

A
el 0 e s 224 dsle 443 sEel Aelrt drks

18) o9 W (statues)S 54 A7t Izl Al FelgS BHdoTHE 5
S(3e])el 9sA o]FolA A aElm 1wld PFrF ABA oY FHH O
A A FEgoly BAAQ] EMdistress) S oF1PE Ae Q% v=e] A

2o ~E7 #A HES A A e credible) g 0] EAPE AS 87
sl (as well as the making of a credible threat with the intent to place that person
in reasonable fear for his or her safety, or his or her family, Saunters, 1998).1 ©]
AS, 2EAY dAgYE BE $dE S R duilolgtd AlARPAI ALl
gt FEE =7e slo] Fisitha AAXNE AES 802 WAlstaL gl

19) oldl Hl&l, @=o] 2EA WA sdske [#E5E WA (Protection from
Harassment Act, 1997)]% &0 X2 olt} of7|dA] F&5HE P9 @] “ERIS
&3]+ ¥ (amount to harassment)” 227t A3 JTHESAFEA HAA, 2000).
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| el ool Ak shti MaA nEolw, T shti A
Aol o2 SlshHE Aw AT we] 28R AR s
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ERAASP), FUAE ol o H2FARD 5 4% Aai4 05
© So] tiaAl AwEolor B w3 A AZASAY ) DA
A Eeuba gl nEgHe] AEAe B dAAE ved 1S

Aol AERoe 38 Al (blended sentencing system) 24 A
[e)

= 25t dart IrHE = EAg A A T4, 2001:421).
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4. FYst 2Aof & E XHAM "IHlethality assessment)2| &4

2

287 JAS Al 2EA A s Gzl diide] ARss B
o7 duirAolnt. o ~EF A= Zheirbel 9siAt 7o o] d
BAZE = 2EA e B3 ARth= Hollywood 8213 2]3]o] o] v
izt #Hal T2 2H-E 9 SthDietz, Matthews, Martell et al.,
1991; Dietz, Matthews, Van Duyne et al., 1991; Bjerregaard, 2000: 389 #j
A8 AAZ 1939 F A=A 2 Aele oul- ¥ (Shaeffer) 2t
Ze olopr|EE 2EA WA =5 A= AZI7E HAA A,
olelgh FrgQlell ek 2EF At viiito] vyee] wAS Al
e ok Falizt= ofd o] wjg-A}
FAY 35 2EF g9k A1l A7t Wk Virginians Against
Domestic Violence®] A %=#l Ruth MicklemE ‘FAHFL E#Hol o4
el o] 90% ARt sl a5 Ao 2EAS i gk Bt
SFATHBeck et al, 1992). @94 A= 7heiAte] Yo ol vhal, 2~
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L 7heiarel gejArr AE EE Aol AU BAlo|UE W 7Y &8t
of 7V 9dsiciar A A 3cHHall, 1998; Kienlen et al. 1997; Purcell,
Pathe & Mullen, 2000; Tjaden & Thoennes, 1998). thieo] ~EZo] 7}
AEE A7IE 2EAVE g9t AR tidomRY AT AY, B
o] HAF o]F¢ttar FTHTjaden & Thoennes, 1998). &3+ Bachman¥}
Saltzman(1995)= HHI} EAT AL o] &3k oA o] AR vl9AtE
FH 2B dsE 38 o wota, AEdk oo Ferus 159y T
B 2EF Y& UL otof, AAGES AHlA d&] WA Eo] 7}
=t AMES HolFal gitk(Coleman, 1997: 420 #1Q1-8).

A AE|FAFA WAL Qo] 2EHL M E ] A
o] Foiz| = A7t AujH el “Z=Ho] F3hcycle of violence)” ol Al
A3 A&y 7)%5S stal YrHColeman, 1997). wWebAd A7 ~E
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21) 8= o7loA 1997de] AAE AETole] o AZ&HHAH (Protection  from
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=5, Jote] dHE gy, JMEiA EHe oFHez 1097 S Yotek e A
TeAERTE At Aok dAdde A JE& UAA HAA, B AA o]F
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AESHEAEA R AQH7ISE S)ste], AFE Ji]de] M 5 9le
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Qs FAE HASE davt vk dukEE S T =AY HgE
HE) g Aol Aubs Z2AgA o] JiEEofof s, A A B ZHE HEA
o] gl 2AE 2-F7] Y3 risk assessment form(I| )ALl QW T A
7o A L AEA, AYBASAHCTS 59 RoAE 4348 5
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& BAREAAET} 71 SRR Sea AuREe] a0Fe HF
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center 50 BT} Aol AwA BAHo] QA ] W, ¥ o A
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FANTE FoaT. 53 Bud AATE 2 ABANEZ A5 A
=, halAe] A1 A 994 BAE ARH o Adser g,
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o] & EUE FAHOR 7MHZe el mdlo] gty glon 54U 5 A w7l &
mdo] sAtEa 9tk 20029 Y 9] A E2 W T ¥ (Gewaltschutzgesetz) 2 7174,
Hell o3 7psiAzE e wua 3 o] Hell A& deoldA HH sheiae A,
BEFA 5 gAEE iRl A H2eHA ATk
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3] & AFsH(secondary victimization)'E 7H4 & % dal, o3 HEgF
s ztet bl Azt M2 A ga, Fdol vigk 9% s el gl
M a4 ksl o Erh AA A AP 7] Fo|u el )
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The Empirical Study of Stalking Victimisation and its Legal
Issues

Kim, Eun-Kyung*

In the last decade, stalking has emerged as a significant social
problem. It occurs when one individual repeatedly attempts to impose
on another unwanted contacts and/or communications. Legislators have
broadly defined the offence as 2 or more such intrusions that are
intended to, or actually, render the recipient fearful. At the time
Anti-Stalking Law 1998 in Korea were also drafted, little was known
about victims of this offense or nature of the offence itself. At that
time, much of the information available concerning stalking victims
was predominately anecdotal and frequently derived from popular
media. At a population level, however, insufficient is known about the
prevalence and nature of stalking.

The purpose of this article is to empirically examine the
phenomenon and nature of stalking and its victims. This paper defines
stalking as experiences of persistent and unwanted attention. It presents
the findings from an innovative self-completion questionnaire included
in the 2000 stalking victim survey designed to provide the first
reliable measure of the extent of 'stalking' in Metropolitan Area, and

in the 2002 three vulnerable groups(a random sample of college

* Research Fellow, Korean Institute of Criminology, Ph.D. in Sociology
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student, a random sample of celebrities in popular media, and
domestic violence victims in shelters) to be more likely to be
victimized. It also identifies those most at risk and what types of
behavior victims are subjected to. The results will be of great interest
to researchers and practitioners alike. This research contributes that it
seeks to empirically validate many of the elements that legislatures
have utilized to define the stalking event as a crime. Further, this
article explores the role that law can playing in combating stalking
behavior and suggests several remedies-criminal law and other
remedies (both of legal and non-legal nature)- might play in cases of

stalking.
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A THJirovec, Jirovec, & Bosse, 1934; Lawton, 1985, Lawton & Yaffe,
1980; Yin, 1982).

HEel tE Feel WaMs A7t B A7 FHEMA,
e 71EAQ Al 3
ojtt. 7M T AT A3 AATE Aol A Frhs Ao
ok vEol A M)l gfRE A HE ] i Tl 2AFIAME =
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Azelvt FALAZE okt wiz WHol gk Fefsol A th(National
Council On Aging, 1975). 3tATF T2 AFENA = WAl st Fo &
o] wmREelAl glolA 1] AAT EAZE obd Ao ® YERITHJirovec
et al, 1984; Ward, LaGory, & Sherman, 1986; Yin, 1932).
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o] goltt. o 5ol EAdl Hlste]l WAl i3k FHws BWol =4t
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E3 A A E WHollHE o] B w0lo] o] HL w0lo] nlg]
ol Wigk Fowe @ =704, wdle] Sleojy tgE A QFol vl
=2 9 e A2 YERHClemente & Kleiman, 1976, U. S.
Department of Justice, 1977). ttol9] g3}= I3-FHw 7t 944 #
o

AE THCR Be =] tide] sHoistal, 4 Ay iz oA Ft.

A FHE8 B AtEl™ Q015 C) Meld Qos
= A ste
Tl
oo|=
S =
oIty EM o|™ Wz Il & HEDsHE S FEo
thsk X124
HEXY 2% HEmlslel ZHAE MztMol cist X|Z¢ EES]
—> | st
Atz d x| X2t =
XGArz gs 2ol s|E5s3of| st x|zt

<38 1> elof Mol thet =2 HEA E(Yin, 1980)

ro

AFA G A= FAGH, o FUE A

;L
8, AGA9 27 Fol aelme] TgHh o He] AFolA H%F
% wolo]

ol
lo
>
ui)
iy
o
2l
Q.
>
rlr
N
)
ok
fuj
£
N
18
>
ot
o
2
rlr

o
o gt FHeS 9 7= Ayt doJ 3 tHSherman, Newman, &
Nelson, 1976; Sundeen & Mathieu, 1976). X 9JAL3] o] HE L& L HF o o)

=

g FH s dSdTs HMolofA, Aol &3k A A9 W&o



146 FAARAAT A4 A3S(Fd A5HE, 2003 - 7HS)

oW =575 9 & FEwS =72 A tHFurstenburg, 19715 Jaycox,
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The purpose of the present study was to explore the extent of
elderly victimization and the determinants of elderly fear of crime.
Study 1 anlyzed the elderly victimization rate and compared it with
those of adults and adolescents. The elderly were more likely to be
victimized than adolescents, but less likely than adults. Study 2
analyzed the victim survey data collected by Korean Institute of
Criminology and sought the determinants of the elderly fear of crime
based on Yin's conceptual framework(1980). The elderly fear of crime
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analyzed. Finally the strategies for fear reduction were discussed.
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Family and Delinquency: Testing Major Theories and
Intervening Mechanisms

Lee, Seong-Sik*

Although the empirical research on the relationship between family
life and delinquency is substantial, the results seems incomplete and
inconclusive. This study tests the effects of parenting factors on
delinquency and intends to find the intervening mechanism. This work
identifies several aspects of family factors: parental affection,
supervision, maltreatment, punishment, parental conflict, parental
deviance, and parental labeling. In addition, this study specifies five
intervening variables: attachment to parents, negative emotion, attitudes
favorable to delinquency, negative self-concept, and self-control. Using
data from 794 male high school students in Kyungsang areas, this
study tries to test several major theories. Results show that parental
labeling has the most important impact on delinquency and its effect
is mediated through negative self-concept. Those findings support
labeling theory. In addition, parental deviance and coercion have also
significant influences on delinquency. However, parental affection,
supervision, punishment, and parental conflict are not statistically

significant. The policy implications of those results are discussed.

* Assistant Professor, Department of Information Sociology, Soongsil University, Ph.D.
in Sociology
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The Analysis of the General Codes in Daemyoungryul in
the Early Chosun Dynasty

Park, Kang-Woo*

The Current Criminal Law of Korea was adapted from Japanese
Criminal Law in the origin of Continental Law System(especially
German Criminal Law). So in the definition and interpretation about
the Criminal Law was dominated the dogmatics of Japanese and
German Criminal Law. But in the Chosun Dynasty there was a good
and systematic Criminal Law in the origin of Chinese Criminal
Law(Daemyoungrul).

The characteristics of Chosun Criminal Law was found in the so
concrete and particular provisions about crime and the penalty as to
give the judge no free discretion in judgement, and it laid importance
on the objective result of the offence rather than on the subjective
will or intention of the offender. The Chosun Dynasty was based on
the birth class system, so it was thought natural that any similar
offences should have deserved different penalties according to the
differences of the social classes to which offenders, the offended or
the owners of the objects of offences belonged. This is the main
characteristics of the Chosun Criminal Law as compared to the
Current Criminal Law, but it had also some theoretical aspects almost

as much developed as that of the modern one. For instance, all the

* Professor of Chungbuk National University, Ph.D. in Law
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offences in Chosun Criminal Law were put into two categories,
intentional and accidental, and the criminal categories of the offenders
were so stipulate that those over seventy and under fifteen and those
over eighty and under ten sere respectively under the criminal
responsibilities from the rest, and those with diseases or vital ailments
were respectively reconsidered to some extent out of the regular
criminal responsibility.

The regular criminal punishments of Chosun Dynasty were
composed of the five types - lashing, flogging, imprisonment with
hard labour, banishment and death penalty. Besides these were the
supplementary punishments of tattoo and dismissal. In the Chosun
Dynasty, there existed no separation of three powers but the King
hand the whole three power - the legislative, the executive, and the
judicature - at his command. Therefore no independent organization of
justice was established, and executive officials performed the role of
judges and prosecutors, because judicial judgements were not
recognised as judicial measures but as part of the executive functions.

The contents of this article consists of followings.

I. Introduction

II. The Adaptation of the Chinese Criminal Codes (Daemyoungryul)
in the early Chosun Dynasty

III. The General Clauses about Crime and Punishment in the
Daemyoungryul

IV. The Conflict between the Daemyoungryul and the Customary

Chosun Law and the Enactment of the Exception Clauses.
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Uber den Schutz gefihrdeter Zeugen gegen transnationale
organisierte Kriminalitit

Prof. Dr. Lee, Kyung-Lyul Ph.D.in Law

Angesichts eines transnationalen Phinomens der Kriminalitit sind alle
Mitgliedstaaten der Vereinten Nationen durch das gemeinsame Ziel
verbunden, der Ausbreitung der organisierten Kriminalitdt in allen ihren
Erscheinungsformen entgegenzutreten. Auf der 55. Tagung der
Generalversammlung am 15. 11. 2000 wurde das Ubereinkommen der
Vereinten Nationen gegen die grenziiberschreitende organisierte Kriminalitét
verabschiedet.

Der Zeuge ist zwar fir die Aufklirung von Straftaten ein zentrales
Beweismittel des Strafprozesses. Im Bereich der organisierten Kriminalitit
hat aber Zeugengefdhrdung eine noch groBere Bedeutung, weil die Aussage
des Zeugen nicht nur den konkret Beschuldigten belasten kann, sondern
unter Umsténden Nachteile fiir eine gesamte Organisation mit sich bringt.
Deshalb gehort der Schutz der gefihrdeten Zeugen gegen organisierte
Kriminalitit zu einer Strategie von denen, die das Ubereinkommen der
Vereinten Nationen zwecks der Bekdmpfung der transnationalen
organisierten Kriminalitdt eingebracht hat.

Gem. Art. 24 dieses Ubereinkommens muB jeder Vertragsstaat im

* Dieser Aufsatz ist ein Teil von den Studien, die von ,,Korea Research Foundation
unterstiitzt worden sind(KRF-2002-074-BS106289).
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Rahmen seiner Moglichkeiten geeignete Mallnahmen treffen, um Zeugen
bzw. ihren Verwandten und anderen ihnen nahe stehenden Personen in den
iiber Straftaten nach diesem Ubereinkommen ausgesagten Strafverfahren
wirksamen Schutz vor mdglicher Vergeltung oder Einschiichterung zu
gewidhren. Solche MaBnahmen konnen unbeschadet der Recht des
Angeklagten, einschlieBlich des Rechts auf ein ordnungsgeméBes
Verfahrens, unter anderem Folgendes umfassen:

a) Verfahren zum physischen Schutz des Zeugen, beispielsweise, soweit
notwendig und durchfithrbar, ihre Umsiedlung und gegebenenfalls die
Zulassung dessen, daB Informationen betreffend die Identitit und den
Aufenthaltsort dieser Personen nicht oder nur in beschrinktem Male
offengelegt werden;

b) Beweisregeln, die Zeugenaussagen in einer Weise gestatten, welche die
Sicherheit des Zeugen gewihrleistet, beispielsweise indem Aussagen unter
Einsatz von Kommunikationstechnologien wie Videoverbindungen oder
anderen geeigneten Mitteln gestattet werden.

Durch ,,das Gesetz zum Schutz eines Anzeigers der nach diesem Gesetz
bestimmt geregelten Straftaten(ASchG)“ vom 31. 8. 1999 sind die im Art.
24 des Ubereinkommens der Vereinten Nationen vorgesehenen MafBinahmen
bereits zum Teil eingefiihrt. Die durch das Gesetz neu eingefiihrten
MaBnahmen sind in Bezug auf den Zeugenschutz die Anonymisierung des
Zeugen und die Aufzeichnung der Vernehmung des Zeugen auf Videoband.
Zum physischen Schutz des Zeugen vor moglicher Vergeltung zu gewéhren,
kann das Gericht die Information iiber personliche Sache dieses Zeugen

nicht oder nur in beschranktem Maf3e offen legen (§ 11 Abs. 2 ASchG). Die
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Aufzeichnung auf Bild-Ton-Tréger ist gem. § 10 des ASchG zuldssig, wenn
zu besorgen ist, daB der Anzeiger in der Hauptverhandlung nicht
vernommen werden kann (bzgl. § 184 korStPO) bzw. die Aufzeichnung zur
Erforschung der Wahrheit erforderlich ist (bzgl. § 221-2 korStPO).

Zwar dient solche Anonymisierung des Zeugen zu dessen Schutz, aber
diese Formen des Zeugenschutzes geht auf das Kosten des
Unmittelbarkeitsprinzips. AuBerdem sieht zwar das Ubereinkommen der
Vereinten Nationen zum Schutz des Zeugen vor, dal gegebenenfalls
gefihrdeten Zeugen eine neue Identitit gegeben wird (Umsiedlung), jedoch
im Gesetz ,,ASchG* gibt es hierfiir kein spezifisches Verfahren.

Auf diesem Aufsatz wird unbeschadet der Recht des Angeklagten auf
Konfrontation zum wirksamen Schutz der gefihrdeten Zeugen gegen
transnationale organisierte Kriminalitit die Einfilhrung der folgenden
MaBnahmen vorgeschlagen:

1. Verfahren zum physischen Schutz des Zeugen iiber dessen - insb.
internationale - Umsiedlung.

2. Beweisregeln, die Vernehmung des gefihrdeten Zeugen unter der
Videoverbindung zuléssig sind.

3. Beweisregeln, die bei Vernehmung des gefdhrdeten Zeugen zuldssig
sind, einen Sperrzaun so einzurichten, da3 der Angeklagte keine Identitit des

Zeugen erkennen kann.
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T ALY A6 urHYY mE FAPHY S R 5ol AASEE ve
AHTREO R HWo] F&st ERdo RN ALY SAE dEstd A 59
< Felsta A9YEY S dEstAY A AT AP AR, I A
11ze] HeHs BEdxog FRolgkal & 4 glar, mE 22 ATE, A23%,
A2A%x, A2Bz7 dvE Yo I AR 2 HEe] A g AR el
RS T SAEd g 9, A3, AEAS T Qe HEde] Alvkae
did 2 AdTe AFAS /A A diFu FoA dHE F JEE
Aaldtia sted vtz §] 2FE AA 7} FAPHYY] dHA AAE dEste] APHAL]
=83 A 5yS st AYPAFTYl HstAY Q1Y EH 9 HH, A5
T4, B, MAY AR, A Qs ¢S de 2 ANY AFE 2d4e=

sk Aolgta & 4 v ar AR HE ItHE A Z 1996.10.31. 93F1HK25).

o
K
B
By

2~
e
Oft

SN
—'Or

)
[e]

P



318 FAAAAT A4 A3Z(FA A55E, 2003 - 7HS)

il
K

=3

Alrzol et A, FaFA A AT, 2001

AegAte] Aol B3 A, FFAA AT, 1994,
A

oiN
>
2 =
N
iy
it

!
o2
4l

o

A2d, “NATAHARY AXAE D2, WAAT =R A2, AT
B9 7R, 2001
7%, @Y PAPAEY TEAD BAMT AL F ARAE

(http://www.peoplepower2l.org/issue/data/data_view.php?nu=112
9&category=01010&sub_category=&find_str=)
, AP AR QATEA =] AEjel RS, AR HE Al
24, A% WAL, 1998
, o= AP A/AAPE Y EHEAT APAY S A EE
3](20034.16) BB, WFASE 93 WIAFREI( http//minby
un.jinbo.net/pds_index.htm).
olgiqt, “WAPHAIES AEE AT AA) ARAES A EEI]
(20034.16) LARE, WFALSE 9 W SAR ) (http://minbyun.
jinbo.net/pds_index.htm)
get/oll=, “FAMASY w=od #e AET, JAEAAT A14d A2%,
PG AP A A9, 2003,
ARG, QATFEA et FEAAA RS HAERY, FAE AT A9A

3%, FERAEAATY, 1998,

Ji)
4=
of
2

1Z
o



T FAREARY AT EAIRS] AR AR e 319

M #AE EE23(0021111) EE, oA APAAAAE
(http://www.peoplepower21.org/issue/data/data_view.php?nu=112
9&category=01010&sub_category=&find_str=)
F7HIAL3], Zd FEAA AU REANE g 72 dAgakel 2002
T 20029 =8 AAE w3 AR, 2002,
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The Problems of Suspect Detention on the Military
Criminal Process and the Plan of Improvement

Yoon, Sang-Min*

1 of Article 110 of the Constitutional Law is stipulating that
Military Court can be installed to control the Military Justice. Due to
the above article, we have Military criminal Court Act about Military
Court and Military Criminal process. Military Court Art takes the
same form and system with the general Criminal Procedure Law
except for Military Court and Military Prosecution in the chapter 1
and special case during the war and disaster in the chapter 5, and
systems about suspect detention have been adjusting to revision of
Criminal Procedure Law.

The Ministry of National defense introduced new systems about
suspect detention like new arresting systems stipulated in Criminal
Procedure Law, warrant substantial inspection and bail before
prosecution. Through these, protection of suspect's human rights is
consolidated. But despite introduction of these system, many of the
suspect's human rights are being infringed because the severe suspect
detention happens during the military criminal process.

This study will grasp the problem caused by military particularity

about system of suspect detention on the military criminal process

* Lecturer, College of Law, Wonkwang University, Ph.D. in Law
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focused on Military Court Act. And major object of this study is to
show the plan of improvement about the these problems. However, the
problems only caused by military particularity will be discussed except
for the problems of suspect detension system being discussed generally

in Criminal Procedure Law.
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Ao U7 F4A2FH(Crown Proceeding Act)S A|A3te] A)2%
A AlsA =7k 2 AR89 e digdld ot szl &9
gloll diste] A1 s AAS ALE FAT w94 B

@9lol o WA BRoR Qgeld o=l

3. ol=el HHAL

]

o

At Az dmd oz Ivbs FF9e B st ofFd
3 Wrkar Ak H%ol] 1871 s o] A}
AA 3 wollE FF-Ho] e

S5 AT “AWAEE(The Civil Rights Act of 1871)"3)(2F4
& g3 EREE g SFAoA i

-
ISP X1 o}Xl e ﬁOl Q]9

o
Aet7] 9ate] 194613 W dnkols) = AutE
8914 A (Federal Tort Claims Act)dS #A|Aste] F7le] wjAtaele

3) 42 USC Sec. 1983. - Civil action for deprivation of rights Every person who, under
color of any statute, ordinance, regulation, custom, or usage, of any State or
Territory or the District of Columbia, subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the Constitution and
laws, shall be liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress, except that in any action brought against a
judicial officer for an act or omission taken in such officer’s judicial capacity,
mnjunctive relief shall not be granted unless a declaratory decree was violated or
declaratory relief was unavailable. For the purposes of this section, any Act of
Congress applicable exclusively to the District of Columbia shall be considered to
be a statute of the District of Columbia
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Aol sdol ao] Ee FEidk el gl wells w7 B AN
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4) 28 USC Sec. 2674. - Liability of United States The United States shall be liable,
respecting the provisions of this title relating to tort claims, in the same manner
and to the same extent as a private individual under like circumstances, but shall
not be liable for interest prior to judgment or for punitive damages.
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1. Imbler v. Pachtman Ttz (19764)

Aol A FARe] AN B g ele] diste] Sl AT
A g EAE UE u Fasts Fdl(eading case)”t vl AR
o] 1976:d 9] A 313k Imbler v. Pachtman 72 o]t}

19610l Z2achAdy 2 Ao A HALE oh= el do]solhe A
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BEE 7Igele AF7F FAAL AZdTh aey v HAb A Bad A e
T @59 AR riHA R A FARE st EAAE B 2 o F Qlth) A
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F=t =] Aol 27 SlolA F FREo] e WASAL
1983l eJste] #H7l| Aol ofdw, Zed WHee 1967d Adald
Pierson v. Ray AbAclA #Als 1983Wol = B8t HERA Foa
o= A4 AAEA(absolute immunity) S 7FA 3 QrtH2 3 HwE]) o)
Al Bk Slvk AAPE WASA S THAEA of el diske] i o] AF
gk vk gloh e WY dAEA Ho® A 2] AR o F

et gesttirl Tl Al EE ekl A 1983 el e Btstar A

4 AAEAS JEIvhaL @A vk glow, ojz|gk HAbe] HAEAL

FAPHAY] WA E Y (quasi-judicial immunity)e] FEE Aol wn ALY
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Fol7] wio] APHEIL el WAEAS FHT 5 flom, uEhA
B FHAQ BRI v A2 )9 dhe] Al o]f(good faith and
probable cause)”} U= Ag-olvk AeH HAEA (qualified immunity)<

7Hd ® olghun F3sa Ak

Ty ey g 1896 Griffith v. Slinkard Aol AR
7F tiEjdlo] s VAde A ARskaol: Btekal il el 7

2ol Yare] o]FS FelAl ok flo] F7EEE Aletel] theto] HAb
Adf#l WS vk AAIRE vF Slan A daa M 9] 1926
d Yaselli v. Goff AbolA AL oteld oz |l §el4del ofk
glo] slflola o &y S5 ATz darel] izt diujale] 714%
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17) 1980 wjadntatF4 M A2l Wilkinson v. Ellis(ED.Pa)AFol Ao AAE= ¢ 399
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& gAY olw7t = Aol aiEsk=ubar HAIA oA R
 AARe Al wel WS AESA 1§ HAs Hio] AXFH
ke A 2] (probable cause hearing on a search warrant)E $holl o] A
TA7F A AR st AR WS W 1 Ak o] HHo] & Zlo]
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State) A1 2ot FAE FY WA= FARA S PHadministrator or
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3l(intimately associated with the judicial phase of the criminal process),
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Claim on the Liability of the Prosecutorial Activity

Park, Seung-Jin*

Citizen's rights have been so much improved lately that the claims
on the activity performed by the prosecutor have been increased
rapidly. Korea Supreme Court deals with the claims against the
prosecutor applying the same case law as it does with the other
claims. The trend of Korea Supreme Court has the possibility of
hurting the duty of the prosecutor.

In United States, prosecutor acts as both the lawyer for the State
and the investigative officer(administrator). When the prosecutor acts as
the attorney of the State, he appears at a probable cause hearing on a
search warrant, and files the indictment, and conducts in the trial.
Those prosecutor's acts are associated with the judicial phase of the
criminal process.

United State Federal Court has ruled that the quasi-judicial act
which is initially associated with the judicial phase of the criminal
process should be entitled to absolute immunity, because absolute
immunity serves for both the independence of the prosecutor and the
policy of protecting judicial process.

I strongly hope that Korea Supreme Court should take the role of
the prosecutor into account and accept the immunity case law of

United States Federal Supreme Court.

* Senior Prosecutor, Seoul High Public Prosecutors’ Office
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