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A Critical Look at the Jurisprudence of the Suspect’s
Right to Participate in a Seizure of Digital Evidence

Lee, Kwan-hee*-Lee, Sang-jin**

When Articles 219 and 121 of the Criminal Procedure Act are strictly applied,
the investigative agency must notify the suspect or his/her lawyer before conducting
a search and seizure of the place A and have them participate in the search and
seizure site. There are no similar provisions in the Criminal Procedure Act of
Germany, France, and Japan, which were the basis of the Criminal Procedure Act.
It is also true that the concept of notifying the suspect before the investigative
agency collects evidence is awkward.

The “suspect” mentioned in Article 121 of the Criminal Procedure Act and the
“person subject to a seizure and search warrant” are clearly different concepts.
However, our Supreme Court cannot distinguish the terms “suspect” and “person
subject to seizure and search warrant” and refers to Article 121 as the basis for
guaranteeing the right to participate in “person subject to seizure and search
warrant.”

This paper will argue that Article 219’s application of Article 121 is not only
appropriate in the context of investigative practice, but may also be legislative errors.
It will also emphasize the need to revise the Criminal Procedure Act after arguing
that the Supreme Court’s position on the basis of the relevant regulations is
contradictory.

However, since the provisions of the current law alone are not enough to
guarantee the rights of those subject to seizure and search, abuse of investigative

agencies should be controlled by guaranteeing the “right to participate” at the search

* Post-doctoral researcher, Korea University
** Professor, Korea University, Corresponding Author
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site. And the basis for guaranteeing the right to participate should be Articles 118
and 123, not Articles 121. In addition, in order to protect the right to
self-determination of personal information, if the data acquired by the investigative

agency belongs to a third party, the third party should be notified of the acquisition.

+ Key words: Digital evidence, Data, Information, Data storage, Search and
Seizure, Browsing files, Right to participate, Right of defense, Right

to self-determination of personal information, Privacy

Kl
me
oo
Ml
N
o8
1o
~
0>

At : 93 2290 / AR 1 odl 30

m




