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A Discussion on the Limitation of the Prosecutor’s Investigation
in Police Investigation Cases

- Focusing on Article 196 (2) of the Criminal Procedure Act -

Park, Min Woo*

Article 196 (1) of Criminal Procedure Act recognizes the prosecutor’s
investigative power without limitation. However, Article 4 of the Prosecutor’s Office
Act restricts this, and Article 196 (2) of the Criminal Procedure Act limits the
investigative power of the prosecutor. It is not easy to understand what the scope
and limits of the prosecutor’s investigative power are in the entire legal system.

Especially, Article 196 (2) of the Criminal Procedure Ace stipulates that a
prosecutor cannot investigate a crime that is not identical to a case investigated by
the police. This conflicts with Article 4 of the Prosecutor’s Office Act. This is
because Article 4 of the Prosecutor’s Office Act allows prosecutors to investigate
crimes directly related to the criminal cases investigated by the police. It is unclear
whether it is possible to request that the police conduct a supplementary investigation
without the prosecutor directly investigating the criminal case. Not only this. The
discussion of identity with the facts stated in the indictment should be used for the
discussion of identity with the case stipulated in Article 198 (2) of the Criminal
Procedure Act. However, These two have different personalities. One is the trial
stage and the other is the investigation stage. Moreover, The Supreme Court differs
in judging identity of the cases indicted with respect to the change of the indictment
and the scope of the effect of the judgment.

In order to resolve such doubts, we checked to what cases the prosecutor’s

investigation scope is limited by Article 196 (2) of the Criminal Act. This article

* Seoul Metropolitan Police Agency, Superintendent



10 SARAHSIT HE3H HBS(SH HI31S, 2022 - 72)

dose not apply to all cases investigated by the police and sent to prosecutors, but
only some cases.

We also checked how to judge a crime that does not have ‘identity with the case’.
It is reasonable to apply the doctrine and leading cases that the Supreme Court uses
as a standard in changing the indictment.

In addition, the relationship with Article 198 (4) of the Criminal Procedure Act,
the prohibition of separate criminal investigations that first appeared in this Act,
was also examined. Both Article 196 (2) and 198 (4) are regulations that restrict
separate criminal investigations. However, the latter applies to cases where a separate
crime is being investigated for the purpose of investigating another crime from the
outset. The former applies regardless of the purpose of the investigation. Therefore,
the two clauses are independent of each other.

In this way, the nature of Article 196 (2) of the Criminal Act was made clearer.
It is expected that various discussions will take place in the academic community
and in the field of investigation on the new issues surrounding Article 196 (2) of

the Criminal Procedure Act.

% Key words: Article 196 (2) of the Criminal Procedure Act, Prosecutor’s
Investigation Restrictions, Adjustment of investigative authority,

Identity of the criminal case
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