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The Meaning and Task of the Supreme Court en banc Decision
2019D03047 on the Violation of the Article 92-6 (Indecent Act)
of the Military Criminal Act

Gahng, Taegyung*

The majority opinion of the Supreme Court en banc Decision 2019D03047
Decided on April 21, 2022 reversed and remanded the lower judgement of guilty
which was convicted in the case of the indecent act under the Article 92-6 of the
Military Criminal Act to the effect of innocence. The majority opinion judged that
the legal and normative evaluation of sexual behavior between the same sex was
changed, and that the Military Criminal Act cannot punish male soldiers for indecent
act if they commit sexual acts under agreement in private spaces. By comparing
and reviewing each opinion, focusing on the ‘literal meaning’ and ‘benefits and
protections’ of the provision, which are the main issues of this Decision, it was
confirmed that the constitution-oriented interpretation of the majority opinion was
persuasive in terms of the law as integrity.

In addition, it was argued that the interpretation of the majority opinion was an
interpretation contra legem, but it is a legitimate interpretation to improve the
integrity of the legal order. However, the discriminatory meaning expressed in the
provision of indecent act under the Military Criminal Act cannot be completely

removed only with a teleological reduction.

% Key words: Military Criminal Act, Indecent act, Constitution-oriented
interpretation, Interpretation contra legem, Law as integrity,

Discrimination

* Research Fellow, Korean Institute of Criminology and Justice, Ph.D. in Law.
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